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LETTER OF TRANSMITTAL 


April 3, 1991 


To the Congress of the United States: 


It is my pleasure to submit to you the 104th Annual Report of the 
Interstate Commerce Commission. The report generally embraces the 
fiscal year which ended September 30, 1990. 

| joined the Commission and assumed the Chairmanship on 
February 12, 1990, approximately four and one half months into the fis- 
cal year. | am pleased to report that my fellow Commissioners and | 
have put additional energy and resources into working closely with 
Congress, enhancing communications with our constituents, continu- 
ing to improve productivity and efficiency, and—through open voting 
conferences—allowing for greater legitimate participation by industry 
and constituent groups. 

Since the substantive law is generally deregulatory and pro-com- 
petitive, practically all of the 964 decisions made during Fiscal Year 
1990 were pro-market and deregulatory. Seventy of those decisions 
were made in open voting conferences. 

During Fiscal Year 1990, the ICC held twenty-three open voting 
conferences. We regularly schedule open voting conferences on the 
first and third Tuesday of each month, and most major cases are ce- 
cided in open voting conference. 

The ICC held public forums on two issues of ongoing concern— 
the allocation of covered hopper cars and motor carrier ratemaking 
practices. | am pleased to note that Congressional members as well as 
industry representatives participated in those proceedings. 

| am confident that we are moving in the right direction, though 
there is much work yet to be done. | look forward to working with the 
Congress to address the issues of motor carrier tariff filing and shipper 
undercharges as well as other transportation-related initiatives. 


Edward J. Philbin 
Chairman 
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THE COMMISSION 


(As of September 30, 1990) 


Term Expires 

Appointed Dec. 31 
Chairman 
Edward J. Philbin (R) California 1990 1983 
Vice Chairman 
Karen Boriaug Phillips (R) Virginia 1988 1991 
Commissioners 
J. J. Simmons Ili (0) Oklahoma 1984 1990 
Paul H. Lamboley (D) Nevada 1984 1989 
Edward M. Emmett (R) Texas 1989 1992 


During the Fiscal Year, President Bush appointed Edward J. Philbin (Republi- 
can oj California) as a member and Chairman of the Commission replacing 
Heather J. Gradison whose term had expired. The Senate confirmed Mr. Philbin on 
February 9, 1990. President Bush appointed Edward M. Emmett (Republican of 
Texas) as a member of the Commission replacing Frederic N. Andre whose term 
had expired. The Senate confirmed Mr. Emmett on November 17, 1989. 

On August 6, 1990, President Bush nominated Gail Clements McDonaid 
(Democrat of Oklahoma) as a member of the Commission replacing Mr. Lamboley 
whose term had expired. The Senate confirmed Mrs. McDonald and she took the 
oath of office on October 5, 1990. 


RasssRisaiiii > ; ay 7 — AA 


errr | <a 
? ITT! ‘ j & 6000 seoreegeees 
$£Siai% “yy SF iccseneReneeeee 
PSECSSSSEH © © oe om * ¢ Al 7 
a ‘7 
: | (a@we #8 ORbe 
. + ¥ 


Sesectcte 


-*« eve 


The Commissioners: From the left, Commissioner Pau! H. Lamboley, Vice Chairman Karen 
Borlaug Phillips, Chairman Edward J. Philbin, Commissioner J. J. Simmons, Ili, and Com- 
missioner Edward M. Emmett. 


Functions and Responsibility 


The Interstate Commerce Com- 
mission (ICC) is an independent Fed- 
eral agency responsible for regulating 
interstate surface transportation within 
the United States. In carrying out its 
regulatory responsibilities, the ICC at- 
tempts to ensure that compet'tive, effi- 
cient, and safe transportation services 
are provided to meet the needs of ship- 
pers, receivers, and consumers. 

The ICC today maintains jurisdic- 
tion over some 50,000 for-hire compa- 
nies providing surface transportation in 
the U.S. Among these companies are 
railroads, trucking firms, bus lines, barge 
operations, one coal slurry pipeline, cer- 
tain types of chemical pipelines, house- 
hold goods movers, and freight for- 
warders of household goods. 

The Interstate Commerce Commis- 
sioners are appoir ted by the President 
and contirmed by the Senate. The ICC 
is authorized to have five Commission- 
ers each with a five-year term of office. 


How the ICC Operates 


The Commissioners supervise all 
of the ICC's activities, and delegate 
specific authority to the Commission's 
bure2us and offices. 

As the executive head of the Com- 
mission, the Chairman coordinates and 
organizes the agency's work and acts 
as its representative in legislative mat- 
ters and in relations with other govern- 
mental bodies. In addition, the Chair- 
man generall;; is responsible for: 


1. Overall Commission management 
and operations; 

2. Formulation of plans and policies 
designed to ensure Commission ef- 
fectiveness and the able administra- 
tion of the Interstate Commerce Act; 

3. Identification and resolution of major 
regulatory problems; and, 

4. Development and utilization of ef- 
fective, expert staff support for the 


fulfillment of the Commission's 
many duties and functions. 


The Vice Chairman represents the 
Commission and assumes the Chair- 
man’s duties during the Chairman's ab- 
sence. Additionally, the Commission 
delegates several important functions to 
the Vice Chairman, including oversight 
of matters involving the admission, dis- 
barment, or discipline of Interstate 
Commerce Commission Practitioners. 

During fiscal year 1990, the Com- 
mission's activities were Carried out 
through an organizational structure 
consisting of the Commission's bu- 
reaus and offices, as follows: 

Office of Compliance and Con- 
sumer Assistance monitors the activi- 
ties of ICC regulated companies, and 
rate bureaus to ensure Compliance with 
the law adminis. ~*ed by the ICC, and as- 
sists the public in the resolution of com- 
plaints against |CC-reguiated companies. 

Office of Congressional and Leg- 
islative Affairs develops and maintains 
cooperative relations with Congress: per- 
forms liaison activities with Congress to 
enhance understanding of Commission 
actions; responds to Congressional in- 
quinies; and prepares testimony for pre- 
sentation at Congressional hearings and 
written Comments on proposed legisia- 
tion for submission to Congress. 

Office of Economics conducts 
economic and statistical analyses of 
the transportation industries and pro- 
vides economic advice to the Commis- 
sion. The Office determines and applies 
uniform accounting and reporting rules; 
reviews various financial reports; ana- 
lyzes cost and financial evidence sub- 
mitted by parties in cases before the 
Commission; compiles and publishes 
transportation statistics and cost stud- 
ies; and conducts audits of pertinent 
records of transportation firms. 

Office of External Affairs directs 
the intergovernmental, State and local 


and media affairs for the Commission 

Office of the General Counsel 
renders legal opinions to the Commis- 
sion, and defends Commission deci- 
sions Challenged in court. 

Office of Hearings ‘s staffed by 
Administrative Law Judges and cvun- 
Gucts various hearings as directed by 
the Commission. 


training in the area of human relations. 

Office of inspector General 
conducts independent internal audits 
and investigations of the Commission's 
operations. 

Office of the Managing Direc- 
tor manages the Commission's day-to- 
day operations. This includes budget, 
personnel, administrative services, and 
systems development. 

Office of Proceedings proc- 
esses Commission cases pertaining to 
gers, rates, abandonments, and com- 
petitive practices. 


Office of Public Assistance Spe 
cial Counsel) functions as a clearing 
house for resolution of small-business 
probiems reiated to surface transporta- 
tion regulation, advises the Commission 
on the nature and status of such prob- 
lems; contributes to the public interest 
record in Comrmssion cases, and assists 
individuals, Consumer groups. smal! 
communities, small shippers, as well as 
transportation and public utility commis- 
sion Officials participating in those cases. 

Office of the Secretary serves 
as the Commission's documentation 
center and clerk of the Commission. 
The Office is responsible for record 
keeping and the issuance of the Com- 
mission's decisions and other legal 
documents. The Office also administers 
the examination program for non-attor- 
ney practitioners and is involved in the 
acceptance of filings and the assign- 
ment of proceedings to the Commis- 
sion's Bureau and Offices. 

Bureau of Traffic monitors tariff 
suspends any unreasonable or unlawful! 
tariffs before they become effective. 


FISCAL YEAR 1990 IN REVIEW 


The Year in Review is a list of sig- 
nificant actions taken by the Commis- 
sion during fiscal year 1990. These 
items are Giscussed in more detail in the 
subject chapters of the Annual Report. 


1989 


4 Commission grants Blackstone 
Capital Partners L.P. exemption from 
prior regulatory approval for the acqui- 
sition and control of CNW Corporation 
and its carrier subsidiaries, the Chicago 
and North Western Transportation 
Company, Western Railroad Properties, 
Inc., and Midwestern Railroad Proper- 
ties, Inc., subject to standard labor pro- 
tective conditions. 


6 Commission adopts final rules to 
ensure continued compliance with the 
statutory cap level for the movement of 
recyclable materials by railroads. 

16 Commission lifts stay and allows 
electronic filing of rail tariffs; will further 
consider viability of electronic tariff filing 
for all other ICC regulated carriers. 


17 Commission finds Florida East 
Coast Railway and Norfolk Southern 
Corporation to be revenue adequate for 
1988. 
19 Commission submits its Disabled 
Veterans Affirmative Action Plan for Fiscal 
1990 to Office of Personnel Management. 
27 Commission exempts from regu- 
aes under the interstate Commerce 
Act independent motor carrier pickup 
and delivery be- 
fore or after a trailer-on-flatcar/con- 
tainer-on-flatcar movement. 


14 Commission exempts from regula- 
tion under the interstate Commerce Act 
the transportation by rail of certain mis- 
cellaneous manufactured commodities. 


29 Commussion revises the general 
lcensing form used to apply for operat- 
ing authority for motor and water carri- 
ers, property brokers, and household 


goods freight forwarders. 


1990 
JANUARY 


8 Commission issues staff study pro- 
viding current overview of the motor 
Carrier industry. 

Commission adopts interim rule 
permitting motor carriers of property to 
file tariffs on three working days’ notice 
in response to increased fuel costs. 


11 Commission announces continu- 
ing implementation of rules prohibiting 
discrimination on the basis of handicap. 

Commission announces its intent 
to review uniform rail costing system. 


§ Commission announces its policy 
and seeks public comment on conver- 
sion of railroad corridors to trails. 


to operate over certain track of the 
Delaware and Hudson Railway Company. 
21 Commission announces its intent 
te investigate motor carrier rate bureau 
issues. 

26 Commission announces end to 
interim rule allowing property motor 
Carrier tariff filings on three working 
days’ notice in response to increased 
fuel costs. 


1 Commission vacates service order 
authorizing various railroads to operate 
over Delaware & Hudson Railway Com- 
pany track as Delaware & Hudson 
Trustee resumes service. 


12 Commission announces oral hear- 
iNg in Montana on Burlington Northern 
abandonment proposal. 

19 Commission decides not to delay 
Pittsburgh & Lake Erie Railroad Com- 
pany sale and imposes conditions re- 
quiring buyer's Compliance with certain 
employee protective conditions. 

29 Commission proposes to revise 
its environmental rules to refine, clarify, 
and update its environmental review 
APRIL 


2 Commission issues report re- 
quested by the Senate Appropriations 
Committee on conversion of rail corri- 
dors to trails. 

Commission issues a notice of 
ments 9n a proposal by the Associa- 
tion of American Railroads to exempt 
from regulation the transportation by 
railroad of certain lumber, plywood, and 
treated wood products. 

6 Commission begins investigation of 
Guilford Transportation Industries rela- 
tive to compliance with employee-pro- 
tective conditions mandated by law and 
by a prior Commission order. 

26 Commission adopts final rule that 
permits motor common carriers of 
household goods to limit their liability 
for loss of or damage to articles of ex- 
traordinary value. 

MAY 


4 Commission upde °s staff report 
on trends in rail rates since passage of 
Staggers Rail Act. The stuoy shows 
that the average, inflation-adjusted rate 
level has fallen 22 percent since the 
Staggers Rail Act. Data for 1987-1988 
indicate overall rates were virtually un- 
15 Commission modifies its licens- 
ing policy to exclude hazardous materi- 
als from new motor carrier operating 


authorities im the absence of specific 
requests and evidence meeting the 
statutory critena 

22 Commission announces it has fi- 
nalized a new licensing application 
used to apply for ali non-rail interstate 
surface transportation authority. 


5 In the wake of a petition for bank- 
ruptcy filed by Greyhound Bus Lines on 
June 4, 1990, Commission announces 
it will monitor the company's opera- 
tions, participate in bankruptcy pro- 
ceedings, and ensure that the com- 

pany, a self-insurer under Commission 


29 Commission allows railroads to 
cance! participation in Railroad Cost 
Adjustment Factor tariffs. 


26 Commission announces oral 
hearing in Michigan on Central Michi- 
gan Railway abandonment proposal. 
27 Commission institutes proceed- 
ing to study Nation's grain car supply 
and schedules public conference. 


7 Commission issues final 1988 rail- 
road revenue adequacy findings. 

14 Commission increases frequency 
of diese! fuel price survey to three tines 
per week. 

17 Commission Conrail ac - 
quisition of Monongahela Railway 


Company. 


21 Commission reinstitutes interim 
rule permitting motor carriers to file 
fuel-related tariff increases on three- 
Gays short notice filing and later re- 
Guces the notice period to one day 

Commission approves Canadian 
Nationa! Railway Company's lease of 
Chicago's Railport intermodal facility 
subject to standard labor protective 
conditions. 


6 Commission announces availabil- 
ity of 1989 Waybill Sample. 


10 Commission requests public 
comment on petit.on to prohibit smok- 
iNg on buses 


12 Commission eimmnates expiration 
Gate requirement im motor camer fuel-re- 
lated tariff increases until further notice. 


18 Commission holds grain car sup- 
ply public conferen es. 


28 Commission terminates rulermak- 
ING proceeding which had proposed 
shifting initial responsibility for review 
of depreciation studies on railroad 
property from the Commission to pri- 
vate accounting firms. 


= | 
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ADMINISTRATION 


Organization and Management 

Several chanaes were imple- 
mented in the organization and man- 
agement of the Commission this year. 
The Office of Transportation Analysis 
and the Bureau of Accounts were con- 
solidated to form the Office of Eco- 
nomics. The concentration of technical 
Support in a single office will allow bet- 
ter Coordination among the related dis- 
ciplines of costing, economics, and fi- 
nance that form the basis of the work 
product of the new Office. 

Two new offices were established 
from the former Office of Government 
and Public Affairs. The Office of External 
Affairs was established to facilitate com- 
ations, Federal agencies, the general 
public, and the media; and to dissem- 
nate information on the Commission's 
activities and agenda to interested par- 
ties. The new Office of Congressional 
and Legisiative Affairs provides increased 


tive Secretariat reporting to the Manag- 
ing Director. The Executive Secretariat 
has the resporsibility for correspond- 
ence control. 

Finally, the Commission assigned to 
the Office of the Secretary new respon- 
sibilities Concerning case assignment 
and tracking in order to expedite the flow 
of work throughout the Commission. 


ceived, which ied to five of the seven 
investigations initiated Guring the year. 
The Office also initiated eight audits 
that were ongoing or completed at the 
close of the fiscal year. 

The Inspector General provided 
training to Commission management 


on biennial vulnerability assessments 
and on internal controls. This training 
estabushed the basis for future audit 
cycles and promoted interaction be- 
tween the inspector General and Com- 
mission management. 

The inspector Genera! provided 
serm-annual reports on its activities to 
the Chairman. Commissioners, and 


Congressional Oversight Committees. 


Office of Public Assistance 


The Commission's Office of Public 
Assistance responded to more than 
22.500 inquiries regarding matters 
i. der the Commission's jurisdiction. 
The Office provided advice and assist- 
ace to numerous parties involved in 
rail abandonment cases and other 
Commission proceedings, participated 
wn three oral hearings pertaining to rail- 
road abandonment cases, and partici- 
pated in five public hearings regarding 
Guilford Transportation industries’ labor 
protection issues. 

The Office revise one booklet on 
rail abandonment proceedings ard pro- 
cedures, published three informational 
bulletins on motor Carrier matters. and 
updated the Commission's listing of mi- 
nority and female-owned motor carriers. 


Human Reia*' ons 


The Office of Human Relations 
worked to enlarge the scope of its man- 
date to enforce statutes guaranteeing 
the civil nghts of all applicants and em- 
ployees by looking at morale and re- 
lated working Conditions in Clearly de- 
fined sub-units at ICC Headquarters. 
The Office sought to improve relations 
among workers, Supervisors and top 
management, thereby increasing pro- 
Guctivity and heading off costly and dis- 
ruptive complaints. Meetings with indi- 
viduals and grours of employees and 
thew supervisors assisted the Agency's 
mission by exploring Communication 
problems within targeted offices. 
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pede the progress of workers from reach- 
ing ther full potential in the work force. Ac 
part of this effort the Office conducted 
90-minute workshops for all Headquar- 
ters managers anc supervisors, as well 
as the personnel in most of the larger re- 
gional and field offices. Although this 
training focused pnmanily on women's is- 
sues, Other relevant areas such as race 


August 1990. The budget reflected a sta- 
tuS quo staffing level to provide continu- 
ity of regulatory functions in the absence 
of the passage of legislation further 
deregulating the motor car" # industry. 


Fiscal Year 1990 Appropriations 
Commission funding for fiscal year 
1990 was included in the Department cf 
Transportation and Related Agencies 
Appropriations Act, 1990,’ approved 
November 21, 1989, which authorized 
the following appropriations: 
¢ Salaries and Expenses: For necessary 
expenses of the Commission, inctud- 
ing services as authorized by 5 U.S.C. 
3109, and not to exceed $1,500 for 
Official reception and representation 
expenses, $44,450,000: Provided, 
erating State commissioners may u3e 
Government transportation requests 
when traveling in connection with 
their official duties as such. 


‘Public Law 101-'64 


© Directed Rail Service: No funds pro- 
vided in the Appropriations Act were 
to be avaliable for the execution of 
programs the obligation for which 
Could reasonably be expected to ex- 
ceed $475,000 for directed rail serv- 
ice authorized under 49 U.S.C. 
11125 or any other legisiation. 


The 19SS Appropriation was re- 
duced to $44,205,000 due to a $245,000 
first quarter Gramm-Rudman-H dilings 


Salaiies and Expenses 
Appropriation 

On March 14, 1990, Chairman Ed- 
ward J. Philbin appeared before the 
Subcomm™ee on Transportation of the 
House Committee on Appropriation. to 
testify on the Commission's fiscal year 
1991 budget request. fhe Chairman 
suppo. ted the request to the Subcom- 
mittee on Transportation of the Senate 
Committee on Appropriations by re- 
sponding on June 25, 199. to a series 
of written questions in lieu of a hearing. 


Payments for Directed Rail 
Service Appropriation 

The last instance of subsidized di- 
rected rail service occurred between 
October 5, 1979, and March 23, 1980, 
when the Kansas City Terminal Railway 
Company provided service over the 
lines of the Chicago, Rock Isiand, and 
Pacific Railway Company. The Con- 
gress last appropriated funds for this di- 
rected service in a fiscal year 1982 sup- 
plementa! appropriation. 

Since no new, subsidized directed 
rail service is anticipated, no funds were 
requested for fisca: year 1991. 
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LEGISLATION 


Hearings and Comments on 
Legislation 


Negotiated Rates in the Motor Car- 
ner Industry. On November 1, 1989, the 
Commission provided written views on 
H.R. 3243, a Bill to , mend Title 49, 
United States Code, Regarding the 
Overpayments or Undercharges on 
Shipments via Motor Common Carriers 
of Property and Nonhousehold Goods 
Freight Forwarders, and for other pur- 
poses. The legislation was introduced on 
September 12, 1989, and was referred 
to the House Committee on Public 
Works and Transportation. It would have 
Clarified the fact that the ICC had pri- 
mary jurisdiction to determine whether 
motor carrier and freight forwarder solic- 
itation and billing practices were unrea- 
sonable, and therefore unlawful, under 
the Interstate Commerce Act. 

Hearings on the legislation were 
not scheduled until after the June 21, 
1990, decision of the U.S. Supreme 
Court in Maisiin industries, U.S. Inc. v. 
Primary Steel, inc., 110 Sup. Ct. 884 
(1990). That decision struck down the 
Commission's policy of relieving ship- 
pers of the obligation to pay filed tariff 
rates where carriers had failed to file 
tariffs reflecting the lower rates that had 
been negotiated. As a result of the Su- 
preme Court's decision, Commission 
and public attention was focused on a 
legislative remedy to the problem. The 
Commission presented testimony on 
July 17, 1990, at a hearing held by the 
Senate Commerce, Science, and Trans- 
portation Committee's Subcommittee 
on Surface Transportation and again on 
July 19, 1990, before the House Com- 
mittee on Public Works and Transporta- 
tion, Subcommittee on Surface Trans- 
portation. The Commission supported 
the need for legislation and offered sug- 
gestions as *o how the bill could more 
clearly give the Commission the au- 
thority to determine that collection of 
tariff rates would be unlawful, where the 


Cummission finds that a carrier has en- 
gaged in an unreasonable practice by 
seeking to collect rates in addition to 
those originally billed and collected. 

S. 2933, the Negotiated Rates Eq- 
uity Act of 1990, was introduced on 
Juiy 27, 1990, and was reported favor- 
ably by the Senate Commerce Com- 
mittee on July 31, 1990. The Report to 
accompany the Senate bill (Senate Re- 
port 101-448) was filed August 30, 
1990. No action by the full Senate was 
taken on S. 2933. With exception of the 
hearing at which the Commission testi- 
fied, no action was taken on H.R. 3242. 

Backhauling of Food and Refuse. 
The Commission testified on Novem- 
ber 8, 1989, before the Subcommittee 
on Transportation and Hazardous Ma- 
terials of the House Committee on En- 
ergy and Commerce concerning H.R. 
3520, the Hazardous Materials Trans- 
portation Uniform Safety Amendments 
Act. A provision of that bill would re- 
quire the Secretary of Transportation to 
establish regulations isolating the trans- 
portation of hazardous materials, solid 
waste, and certain other commodities. 
The bill would prohibit loading of food, 
drugs, cosmetics, and related products 
in any vehicle or rail car used to trans- 
port the types of hazardous material, 
solid waste, or other commodities iden- 
tified by the Secretary. H.R. 3520 was 
reported by both the House Energy and 
Commerce Committee and the House 
Public Works and Transportation Com- 
mittee. In its testimony, the Commis- 
sion presented the results of a study 
which confirmed that garbage back- 
hauling was practiced in the industry. 
The Commission found the legislation 
to be a commendable effort to address 
the problem. 

Certain provisions of H.R. 3520, 
that will enhance the safe transporta- 
tion of hazardous materials by rail and 
aid in the prosecution of violations of 
Federal hazardous materials regula- 
tions, were included in a similar Senate 
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bill, S. 2936, which became Public Law 
101-615 on November 16, 1990. Huw- 


they were incorporated in legisiation 
that had originated in the House Public 
Works and Transportation Committee.’ 
The Commission submitted written 
testimony to the Senate Commerce 
Committee, Surface Transportation Sub- 
committee for its hearing held March 1, 
1990, on two bills then under considera- 
tion: S. 1751, the Safe Transportation of 
Food Act and S. 1904, the Clean Food 
Transportation Act. In its testimony, the 
Commission restated the results of its 
field study and expressed support for 
both bills. On April 3, 1990, the Com- 
merce Committee reported S. 2393, 
which was similar to H.R. 3386. A com- 
promise version of H.R. 3386 was ap- 
proved by Congress and became Public 
Law 101-500 on November 3, 1990. 
Leveraged Buyouts (LBO's) in the 
Rail industry. On June 22, 1989, the 
Commission testified before the Senate 
Commerce Committee on proposed 
legisiation relating to the sale, pur- 
chase, or acquisition of Class | railroads 
by noncarriers. Although the Commis- 
sion took no position on the legislation, 
as a whole, the Commission did per- 
ceive problems with the House and 
Senate bills then pending. No hearings 
were heid in the House. A provision giv- 
ing the ICC authority to review these 
acquisitions was incorporated in H.R. 


‘The Commission had testified in Fiscal 1989 
before this Committee about the existence of the 
backhauling problem and H.R. 3386 was introduced 
on October 2, 1989. This bill was approved by the 
Public Works and Transportation Committee on No- 
vember 17, 1989. It was then referred to the House 
Energy and Commerce Committee which favorably 
reported the bill on March 13, 1990. with an amend- 
ment similar to the backhaul provision of H.R. 3520 
The measure was passed by the House on March 
27, 1990. and referred to the Senate Committee on 
Commerce, Science and Transportation 


2364, the Amtrak Reauthorization and 
improvement Act of 1989, which was 
passed in the House on May 9, 1990, 
and in the Senate on May 10, 1990. The 
President vetoed the legislation on May 
24, 1990, with the message that the rail 
LBO provision was an unnecessary 
new regulatory review requirement. On 
June 6, 1990, the House passed the 
Motion to Override the veto but on June 
12, 1990, the Senate sustained the 
veto. A new bill, H.R. 5075, was passed 
by both Houses on June 25, 1990, and 
became Public Law 101-322 on July 6, 
1990. It is identical to the original ver- 
sion of H.R. 2364 except that it does 
not contain the rail LBO provision. 

Railroad Reorganization Public In- 
terest Protection Act. On October 6, 
1989, the Commission testified before 
the Senate Committee on the Judiciary 
in support of S. 1631, the Railroad Re- 
organization Public Interest Protection 
Act, introduced on September 14, 1989. 
That legislation would have amended 
the bankruptcy code to overrule a Fed- 
that public interest considerations could 
not be taken into account in determining 
whether priming loans could be made to 
bankrupt rail carriers, specifically, to the 
bankrupt Chicago, Missouri and West- 
ern Railway Company (CMW). 

The Commission took the position 
that the District Court had erred in de- 
Clining to consider the public interest in 
the CMW proceeding, and that the pro- 
posed legislation would clarify Con- 
gress’ intent that the requirement of 
Section 77 of the former Bankruptcy 
Code, i.e., that the effect of a transac- 
tion on the public interest must be con- 
sidered, should not have been deleted 
in the 1978 recodification of the bank- 
ruptcy laws. 

The bill was not reported out of the 
Judiciary Committee during the 101st 
Congress. Similar legislation (H.R. 3324) 
was introduced in the House and referred 
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to the House Committee on the Judi- 
Ciary, which took no action on the bill. 


Other Legisiative Proposals 

Grain Car and Abandonment Legis- 
sation. Companion bills, S. 3054 and H.R. 
5737, the improved Rural Railroad and 
late in the 101st Congress. The legisia- 
tion would have required a number of 
changes in the Commission's railroad 


was not asked to testify on this legisia- 
tion and no hearings or other action was 
taken on it before adjournment. 
Intrastate Trucking. The Safe and 
Competitive Trucking Act of 1990 (H.R. 
4261) was introduced in the House on 
March 14, 1990. It contained many lim- 
itations on a state's ability to impose 
economic regulations on interstate 
motor carriers operating within states. 
On March 29, 1990, the Subcommittee 
on Commerce, Consumer, and Mone- 
tary Affairs of the House Committee on 
Government Operations held a hearing 
on the cost to consumers of continued 
state motor carner regulation and issued 
House Report 101-813 on the subject. 
The Commission was not asked to tes- 
tify at the hearing. No further action was 
taken on the bill or the issue. 
Interlocking Directorates. Legisia- 
tion to amend the Clayton Act regarding 
interlocking directorates and officers, 
H.R. 29 and S. 994, was reported from 
both the House and Senate Judiciary 
Committees. It contained a one-line 
provision to repeal Section 10 of the 
Clayton Act (15 U.S.C. 20). Common 
Carners would no longer be required to 
make filings with the Commission in 
cases where vertical interlocks exist be- 


pliers or customers. The Commission 
was not asked to testify on this legisia- 
tion. In the last days of the 101st Con- 
gress the legislation was passed and 
became Public Law 101-588 on No- 
vember 16, 1990. 

Delaware & Hudson/Conrail Track- 
age Rights. Companion bills, S. 2210 
and H.R. 4139, the Competitive North- 
eastern Rail Freight Service Act of 
1990, were introduced on February 28, 
1990. The legislation would have re- 
quired Conrail to grant the Delaware 
and Hudson Railroad (or a successful 
bidder to purchase the railroad) track- 
age rights over a 40-mile route near 
Hagerstown, Maryland. The Commis- 
sion would have been required to de- 
cide the amount of compensation if the 
parties could negotiate an agreement. 
The Commission was not asked to tes- 
tify on this legislation and no further ac- 
tion on it was taken. 

ICC Sunset Proposal. H.R. 2211, 
the Interstate Commerce Commission 
Sunset Act of 1989, was introduced on 
May 3, 1989, and referred to the House 
Committees on Public Works and 
Transportation and Energy and Com- 
merce. No hearings were held on the 
proposal in fiscal year 1990. 


Reports To Congress 

As required by law, the Commis- 
sion must report to Congress by De- 
cember 31 of every year that the re- 
quirements of the Federal Managers’ 
Financial Integrity Act of 1982 have 
been met, or explain why total compli- 
ance has not been fully achieved. 

On December 19, 1989, the Com- 
mission stated in a letter to Congress 
that the ICC's internal control and fi- 
nancial systems, taken as a whole, pro- 
vide reasonable assurances that the 
Commission has reached the objec- 
tives of the Act. 
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RAILROADS 


Financial Condition 


A comparison of the operating re- 
sults of Class | line-haul railroads’ for 


rose 14.6 percent to more than $2.6 bil- 
lion as the rail industry was able to con- 
trol operating expenses in a period of 
traffic growth and inflationary pressure. 
However, ordinary income during this 
period fell 10 percent to almost $2.3 bil- 
on Gue to a decline in non-carner in- 
come and increased interest expense. 
Operating revenues and revenue ton 
mules rose by 1 percent and 2.6 percent, 
. These earnings data ex- 
clude large accounting adjustments 
(special charges) by eight railroads to 
record major restructuring efforts, to 
eliminaie excess Capacity and increase 
labor productivity, and to record costs 
and claims expected to result from liti- 
gation and negotiated settlements. 
During fiscal year 1990, Class | line- 
haul rail employment declined 4.8 per- 
cent to a monthly average of 219,000 
employees, compared to a monthly av- 
erage of about 230,000 employees dur- 
ing fiscal year 1989. This reduction was 
larger than the 3.5 percent decrease in 
average monthly employment levels be- 
tween fiscal year 1989 and fiscal year 
1988. Between passage of the Staggers 
Rail Act of 1980 and fiscal year 1990, 
rail industry employment levels fell 
about 52 percent.’ 


Securities 


The issuance of securities and the 
assumption of liabilities are exempt from 


‘Railroad companies having adjusted annual 
operating revenues of $50.000.000 or more for 
three consecutive years Revenues are adjusted 
annually to eliminate the effects of infiation from 
the classification process 

Financial data are obtained from the Quar- 
terly Report of Revenues, Expenses and income— 
Railroads. Employment figures are from Form C 
Monthly Report of Employees of Ciass | Railroads 


the prior approval requirements of 49 
U.S.C. 11301 under the Commission's 
Class exemption.* Ciass Ii and Ili carriers 
are relieved of any filing requirements.‘ 
Class | carriers are required to file a no- 
tice of exemption, and the reguiations 
provide for Commission investigation 
upon the receipt of protests.° 

The Commission approved *® the 
guarantee of $1.06 billion in obligations 
and the issuance of $310 million in se- 
curities for Blackstone Capital Partners 
L.P.'s acquisition of control of Chicago 
& North Western Corporation and its rail 
subsidiaries.” Although the transaction 
was highly leveraged, the Commission 
determined that the exemption criteria 
were met. Also, a quarterly reporting 
condition was imposed upon the par- 
tres to pennit monitoring their progress 
in achieving the financial goals de- 
scribed in ti + notice of exemption. 

The class exemption does not 
apply to transactions directly related to 
formal acquisition under 49 
U.S.C. 10901 or 11343-11345. Thus, 
the protest by Consolidated Rail Corpo- 
ration (Conrail) to the notice of exemp- 
tion for acquisition to contro! the 
Monongahela Railway Company was 
dismissed because the proposed as- 
sumption of an obligation was related 
to a prospective formal application.* 
When Conrail filed that application, the 
Commission approved Conrail's as- 
sumption of obligations of the Pitts- 


49 CFR 1175 

* Also free of any fing requirements are partes 
acquiring lines pursuant to 49UUS C 10905 offers 
of financial assistance to avoid abandonment and 
Grscontinuance and carners. of size, 's- 
Suing equipment trust certificates 49 CFR 1175.1 

*49 CFR 1175. 1(b) and 1175.2 

* Blackstone Cap Partners—Cont Exempt — 
CNW Corp. Et Al, 51.C.C 2d 1015 (1989) 

Chicago & North Western Transportation 
Company. Western Railroad Properties. inc . and 
Midwestern Rail Properties. inc 

*Finance Docket No 31515. Consotdated Rai 
Corporation—Notice of Exemption (Securities) (not 
printed). served December 29. 1989 


the ty Act *° is that of the Mor- 
ristown and Erie Railroad Company."' 
The Commission decided three re- 
quests to set the maximum limits of 
compensation for services renderec' by 
its trustees and counsel.'? 

The Chicago South Shore and 
South Bend Railroad (CSSSB) re- 
quested Commission approval to dis- 


aged the parties to negotiate an alter- 
native to cessation of service.’ The 
parties did so, and two new Class |! rail- 
roads were created to acquire the as- 
sets of CSSSB. Chi SouthShore 


*Finance Docket No. 31630 (Sub-No. 1), Con- 
rail—Assumption of Obligations and Liabilitres, Fi- 
nance Docket No 31630 (Sub-No. 2). Conrai—Se- 
curities Purchase—Pittsburgh and Lake Erie 
Railroad Company. and Finance Docket No. 31630 
(Sub-No. 3), Conrait—Secunties Purchase—CSX 


11 USC. 206 

'’ Finance Docket No. 28691 (Sub-No. 4), Mor 
ratown and Ene Relroad Compeny—Reorganize- 
tion Plans (not printed), served May 26, 1982. The 
matter is pending before the United States (strict 
Court for the District of New Jersey in No. B-77- 
03078 

"Finance Docke: No. 28691 (Sub-No. 5), ef 
al, Mornstown and Ene Railroad 


"Finance Docket No 31348, Chicago South 
Shore and South Bend Raiiroad—Drscontinuance 
of Passenger Trains under 49 USC. 10908 (not 
printed), served October 31, 1989. and November 
23, 1989 


Shore) now provides freight service, 
and Northam indians Gommntey Wane- 
senger operations under trackage 
rights over SouthShore. NICTD also ac- 
quired an option to purchase the line. 

The Canadian Pacific Limited (CP) 
and its subsidiary, D&H Corporation 
(D&H Corp.), filed an application under 
11 U.S.C. 1172(a) and 49 U.S.C. 
11343-11345, to acquire substantially 
all of the assets, properties and busi- 
ness of the bankrupt Delaware and 
Hudson Railway Company (D&H), in- 
cluding D&H's controlling interest in five 
railroads for which related petitions for 
exemption were filed. '* 

In order to consider the proposal, 
the Commission revoked in part the 
class exemption for trackage rights 
agreements so the assignment of D&H's 
trackage rights could be considered 
with the application."> The matter was 
pending at the close of the fiscal year. 

On August 1, 1990, D&H Corp. and 
CP began providing s. «ice, succeed- 
ing the New York, Susquehanna and 


lines pursuant to Commission issued 
service orders since June 1988, when 
D&H filed for bankruptcy until January 
18, 1991."* Following cessation of serv- 
ice by NYS&W, the D&H Trustee pro- 
vided service over the D&H for several 
months prior to institution of service by 
CP and D&H Corp. 


‘* Finance Docket No. 31700, Canadian Pacific 
Limited, et al —Purchase and Related Trackage 
Rights—Delaware & Hudson Railway Company 

‘Sid. (not printed), served July 3, 1990 

"See, e.g. Service Order No. 1506. The New 
York, Susquehanna and Western Railway Corpora- 
tion Authonzed to Operate Tracks of Delaware and 
Hudson Raitway Company, Debtor Francis P_ Dr- 
cello, Trustee) (not printed), served February 13. 
1989; and Amendment No. 1 to Service Order No 
1510. D&H Corporation/Canadian Pacific Limited 
Authonzed to Operate Tracks of Delaware and Hud- 
son Railway Company. Debtor (Francis P Dicelio, 
Trustee) (not printed), served August 30, 1990 
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Mergers, Consolidations, and 
Acquisitions 

For the second year in a4 row, no 
major mergers or consolidations among 
rail Carriers were proposed or pending 
before the Commission during fiscal 
year 1990. 

The number of sales of line seg- 
ments to railroads increased slightly. 
Several acquisitions of lines by railroads 
were the subject of labor-related con- 
troversies and are discussed in the 
“Labor issues” section of this chapter. 
Transactions involving two or more 
Class | railroads are “major” transac- 
tions, and are subject to the detailed 
decisional criteria of 49 U.S.C. 
11344(b). Other transactions are classi- 
fied as either “significant” or “minor.” "’ 

The proposed transfer of a Soo 
Line Railroad Company line between 
nois, to Rio Grande industries and re- 
lated trackage rights, was found to be a 


tion of contro! by Blackstone Capital 
Partners L.P. of Chicago & North West- 
ern Corporation and its rail sub- 
sidianes."* The exemption was granted, 
and requests to revoke the related no- 
tice of exemption to issue securities 
under the securities Class exernption 
were denied. 


49 CFR 11802 arc 1804 

"Rio Grande ind. inc —Pur 4 Track —Soo 
Line FR Co. 61C C 20 854 (1990) 

* Blackstone Cap Partrers—Cont Erempr — 
CNW Com eta. 5'1C C 2d 1015 (1989) 


Fifteen notices for the acquisition 
of nonconnecting carriers were filed 
and aproroved. They were filed under 
the class exemption for acquisition or 
continuance in control of a noncon- 
necting carrier which applies where (1) 
the railroads would not connect with 
each other or any railroads in their cor- 
porate family, (2) the transaction is not 
part of a series of anticipated transac- 
anc (3) the transaction does not involve 
a Class | carrier.*° 

One of the fifteen notices was 
protested by the carrier being acquired 
in a hostile takeover. Arguments that 
the parent company of the carrier was 
holding other corporations with motor 
Carrier authority prohibited use of the 
class exemption were rejected. The 
Commission found not only that the 
motor authority had been cancelled, 
but also that the motor operations were 
too limited and remote to have an im- 
pact on the acquired carrier.*’ 

Rail common control requests re- 
mained at a low level with only two 
being filed. in one case, the Illinois Cen- 
tral Railroad Company (ICR) sought to 
reacquire its 47 percent stock interest in 
the Peoria and Pekin Union Railway 
Company (P&PU), which had been 
placed in a voting trust pending Com- 
mission approval of the acquisition. The 
petition was dismissed for lack of juris- 
diction because ICR's 47 percent inter- 
est would not constitute contro! of 
P&PU given the limitations imposed by 
the operating agreement.”’ Two peti- 


"49 CFR 1180 21GK?) 
Finance Docket No 31564 George Pacific 


'Finance Docket No 31542. Minos Central 
Ravtroad Company —Peacquisition and Contro/ Ex. 
empton—Peona and Petun Union Ratway Com. 
pany (not pented) served December 29 1989 


tions for exemption were granted as 
well as nine notices of exemption under 


termodal facility in Chicago,”? which will 
be operated by Chicago Rail Link.** 
Achiand Railway, inc., obtained ap- 
proval to lease and operate a 24.7-muile 
line in Ohio.?* Additionally, five petitions 
for exemption from formal review of 
leases were granted.” 


emption from 49 U.S.C. 10901 ”’ in- 
creased slightly this fiscal year. 
Forty-three transactions were approved 
compared with 42 for fiscal year 1989.7" 
Three Class |i railroads were created. 


“™Finance Docket No. 31387 (Sub-No. 1), 
Canadian Nationa! Railway Company—Lee~2 from 
Grand Trunk Western Raiiroad Company (not 
printed), served July 24, 1990. 

“Finance Docket No. 31387 (Sub-No. 2). 
Crucago Rail Link—Operation Exemption—Cana- 
dian National Railway Company (not printed). 
served December 27, 1989 

** Finance Docket No 31664, Ashland Railway. 
inc —Lease and Operation—CSX Transportation. 
inc. Line Between Willard and Mansfield, OH (not 
printed). served September 28. 1990. 

"Finance Docket No. 31514. Indiana Hi-Rai 


pany. ot a—Leaee and Operation Exemption— 
Southern Railway Company (not printed), served 
November 7, 1989. Finance Docket No. 31532, in- 


IN (not printed), served November 29, 1989, F- 
nance Docket No 31642. Flonda Central Railroad 
Company—tLease ard Operation Exemnption—CSx 
Transportation, inc (not printed) served Septem- 
ber 5. 1990: and Finance Docket No. 31646, Mid 


pany (not printed). served August 28. 1990 

"49 CFR 1150. Subpart 0 

* Further information s provided in the Short 
Line and Regional Ravroads section infra 


to be affected by labor issues, which are 
discussed in the “Labor Issues” section 
of this chapter. Since the class exemp- 
tion ® became effective on February 17, 
1986, 225 proposals to create new rail- 
roads have been published. 

In a declaratory order requested by 
two railroads seeking to use the class 
neither would be required to assume the 
common carner obligation of the other in 
the event either fails to provide the serv- 
ice over the same lines.*’ One planned 
to provide freight service, and the other 
planned to provide passenger service. 
Subsequent to the ruling, both obtained 
exemptions to beg:n operations.” 

The class exemption for acquisi- 
tions and renewals of trackage rights 
exempts from formal review trackage 
nights based on written agreements that 
are not filed or sought in responsive ap- 
plications in rail consolidation proceed- 
ings.” Use of this exemption substan- 


"Finance Docket No. 31591, Wheeling Acqui- 
sition and Operation Ex- 
emption—Lines of Norfolk & Western Railway 
Company (not printed). served February 6. 1990 

* See Class Exemption for Acquisition and 
Operation of Rail Lines under 49 U.S.C. 10901, 1 
.C.C.24 810 (1986) 

" Finance Docket No. 31577, Chicago South- 
Shore and South Bend Railroad Co. and The 
Northern indiana Commuter Transportation Dis- 
tnct—Petition for Declaratory Order—Common 
Carner Obligation (not printed), served December 
29, 1989 

’ Finance Docket No. 31575, Chicago South 
Shore and South Bend Railroad Co. —Acquisition 
and Operation Exemption—Chicago South Shore 
and South Bend Railroad Co. (not printed), served 
January 10, 1990 and Finance Docket No. 31576. 
Northern indiana Commuter Transportation Dis- 
trict—Acquisition and Operation Exemption— 
Chicago South Shore and South Bend Railroad Co 
(not printed), served January 10, 1990. 

"49 CFR 1180.2(Gx7) 
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tially increased this year with 55 notices 
of exemption being published. One 
was subsequently vacated at the carri- 
ers’ request.” 

Four new operators were licensed 
during fiscal year 1990 by issuance of 
modified certificates of public conve- 
nience and necessity.” These modified 
certificates of public convenience and 
necessity are issued to operators of 
abandoned lines that have been ac- 
Quire by state or local government en- 
tities. Under the modified certificate, an 
operator may terminate service merely 
by providing 60 days public notice with- 
Out additional abandonment authority. 

One line sale was approved this 
year under the Feeder Line Develop- 
ment Program, which iS designed to 


mission may force railroads to sell lines 
that they have identified for abandon- 
ment on the railroad’s system diagram 
map or on which existing service is in- 
adequate. The purchaser must pay the 


constitutional ninimum price for the 


line and guarantee adequate service for 
at least three years. 


*In fiscal year 1989, the 35 notices of exemp- 
tion were approved 

"Finance Docket No. 31597, North Carolina 
and Virginia Railway, inc —Lease and Operation 
Exemption—Southern Railway Company and Fi- 
nance Docket No. 31598, North Carolina and Vir- 
ginia Railway, inc —Trackage Rights Exemption— 
Norfolk and Western Railway Company and 
Southern Railway Company (not printed), served 
March 15, 1990 

* Finance Docket No. 30305 (Sub-No. 1), Bive 
Mountan and Reading Railroad Company Modi- 
fied Rai Certificate (not printed), served June 13, 
1990; Finance Docket No. 31618, C&S Railroad 
Corporati .n Modified Rail Certificate (not printed), 
served April 18, 1990; Finance Docket No. 31676, 
Port of Tillamook Bay Modified Rail Certificate (not 
printed), served June 4, 1990; and Finance Docket 
No. 31701 (Sub-No. 1), Milford- Ral- 


-Bennington 
road Company, inc., Modified Rail Certificate (not 
printed), served August 8, 1990. 

"Sandusky County, et al.—Feeder Line 
App!.—Conrail, 6 |.C.C.2d 568 (1990). 


Labor Issues 


Following an adverse judicial deci- 
sion, the Commission gave further 
consideration to two important labor 
proceedings.** The two consolidaiced 
cases involved awards of arbitration 
committees acting pursuant to the 
Commission's labor protective condi- 
tions. The committees set the terms for 
implementing the post-merger consoli- 
dation of locomotive dispatching func- 
tions in the case involving CSX Trans- 
portation, inc., and of repair shops in 
the case involving the Norfolk and 
Western Railway, modifying certain 
terrns of ccwective bargaining agree- 
ments (CBAs) to permit implementa- 
tion. The Commission had affirmed the 
awards but the Court of Appeals for the 
District of Columbia C-rcuit reversed the 
Commission, ruling that the Commis- 
sion did not have the power under 49 
U.S.C. 11341(a) to override provisions 
of CBAs. The Supreme Court granted 
petitions filed by the railroads to review 
the D.C. Circuit's decision.*° 

Following remand by the D.C. Cir- 
cui', the Commission reopened the pro- 
ceecings and sought comments from 
the parties and the public on two issues 
that the D.C. Circuit declined to ad- 
dress: (1) whether the Commission had 
the power to modify CBAs in consoli- 
dations because of the mandatory 
binding arbitration in the labor protec- 
tive conditions imposed pursuant to 49 
U.S.C. 11347; and (2) whether Railway 


* Brotherhood of Railway Carmen v. ICC, 880 
F.2d 562 (D.C. Cir. 1989) 

*Finance Docket No. 28905 (Sub-No. 22). 
CSX Corporation—Controi—Chessie System, inc 
and Seaboard Coast Line industnes, inc., 41.C.C.2d 
641 (1988) and Finance Docket No. 29430 (Sub- 
No. 20), Norfolk Southern Corporation—Control— 
Norfolk and Western Railway Company and South- 
ern Railway Company, 4 1.C.C.2d 1080 (1988) 

“No. 89-1027, Norfolk and Western Railway 
Company v. Amencan Train Dispatchers Associa- 
tion, and No. 89-1028, CSX Transportation, inc. v 
Brotherhood of Railway Carmen 
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Labor Act (RLA) remedies are fore- 
closed by 49 U.S.C. Section 11341/(a). 
The Commission issued an extensive 
tween the Interstate Commerce Act and 
RLA in connection with the treatment 
of employees in mergers and consoli- 
dations over the past 50 years.*’ The 
decision balanced the railroads’ need 
to expect prompt consummation of 
ICC-approved transactions and the 
rights of employees to bargain collec- 
tively over their terms of employment. 
The Commission ruled that, in accord 
with the practice between 1940 and 


bargaining agreements could be modi- 
fied under 49 U.S.C. 11347 and the 
protective conditions, but only with re- 
spect to those areas subject to modifi- 
cation in the 1940-80 period, generally 
the selection of work forces and the as- 
signment of employees, with some 


two arbitration awards under review in 
these cases. The Commission also 
ruled that it had authority under 49 
U.S.C. 11341(a) to foreclose generally 
the resort to RLA remedies for modifi- 
cation or enforcement of CBAs. 

In another labor matter, the Com- 
mission instituted an investigation in re- 
sponse to complaints from 
of the Springfield Terminal Railway 
Company regarding nonpayment of 
benefits under Commission-imposed 
labor protective conditions. The Com- 


“ ‘CSX Corp. —Controi—Chessie and Sea- 
board C.L1., 61C.C.24 715 (1990) 


mission concluded that the railroads 
had failed satisfactorily to process and 
pay eligible claims.*? The Office of 
Hearings was assigned the task of es- 


disputed claims. The Administrative 
Law Judge's report is currently before 
Commission 


the 

In a separate proceeding involving 
the same railroads, the Commission ac- 
cepted review of the implementing 
agreement proposed by an arbitrator 
selected by the Nationa! Mediation 
Board.“ Ai an open voting conference 
heid on August 14, 1990, the Commis- 
sion voted to affirm the 


implementa- 
tion of Commission-imposed labor 
protective conditions and, in one in- 
stance, implementation of a private 
agreement. These cases included a 
case remanded by the Court of Appeais 
following its determination that the 
Commission lacked jurisdiction to re- 
view an arbitral award.“* The award had 
been rendered under the RLA pursuant 
to a Commission-approved private 
agreement between labor and manage- 
ment rather than under Commission-im- 
posed protective conditions. The Com- 
mission vacated its prior decision but 
stated that it remained obliged to deter- 
mine whether the protection afforded 


“Finance Docket No. 30965 (Sub-No. 2), 
Delaware and Hudson Railway Company—Lease 
and Trackage Rights Exemnption—Spningtieid Ter. 
<—_e-— served July 
41 

“Finance Docket No. 30965 (Sub-No. 1), 
Delaware and Hudson Railway Co —Lease and 
Trackage Rights Exemption—Springfieia Terminal 
Railway Co 


“Brotherhood of Locomotive Engineers v 
ICC, 885 F.2d 446 (6th Cw 1989) 


Satisfies the minimum required by 


“Finance Docket No. 28905 (Sub-No 23). 
CS Corporation—Contro'—Chessie System. inc 
and Seaboard Coast Line industnes (Arbitration 
Review) (not printed). served October 3. 1989 

“New York Dock Ry —Contro!—Brooklyn 
Easter District Terminal, 360 1.C.C. 60 (1979) 

“Finance Docket No 28905 (Sub-No 24). 
Amencan Tran Orspatchers A sociation » CSX Trans. 
portation, inc. (not printed). served June 25. 1990 


general decline in business and not as a 
result of transac- 
tions.” The Commission declined to re- 
view an arbitration finding that a dis- 
missed employee was eligibie to receive 
a lump sum dismissal allowance under 
the Oregon ili * labor protective condi- 
tons imposed in a related abandonment 


in a case with broad applicability,“ 
the Commission overruled an earlier de- 
cision and clarified and explained the 
applicability of Commission labor pro- 
tective Conditions imposed in the sale 
(New York Dock) or lease (Mendocino) * 
of a rail line to another railroad. Transac- 
tions of these types, involving no ongo- 

ing relationship between buyer and seller 
sienna enauatiad tare 
spective work forces, require different 
labor protective conditions from those 
imposed in Consolidation, merger, and/or 


~ Finance Docket No. 31063, Midsouth Cor- 


‘Oregon 
Goshen, 3601C C. 91 (1979) 

“Wilmington Term. R., inc —Pur & Lease— 
CSX Transp. inc.. 6 .C C24 799 (1990) (Wiiming. 
ton Terrnnal) 

“Mendocino Coast Ry. inc —Lease and Op- 
erate, 354 1C C. 732 (1978) and 360 1CC 653 
(1980) 


conciudec that in line sales the seller 
must (1) provice full New York Dock pro- 
tection to its affected emp'oyees; (2) not 
penalize any employee ‘or failure to ac- 
cept a position offered by the buyer, and 


seller's obligations applicable to the 
lessor arvj the buyer's obligations appli- 
Cable to the lessee) except that impie- 
menting agreements may be reached 
subsequent to consummation. The 


ployees of both. 

in Wilmington Terminal, the Com- 
mission also declined the carrier's re- 
Quest to invoke the preemptive author- 
ity of 49 U.S.C. 11341(a), determining 
that the proposed transaction neither 
contemplated nor required changes in 
existing collective bargaining agree- 
ments. It further ruled that collective 
bargaining agreements are not trans- 
portable and that the buyer has no 
statutory responsibility to offer prefer- 
ential hiring to seller's employees. Fi- 
nally, the agency declined to exerc'se 


“Brandywine Valley R. Co. —Pur —CSX 
Transp. inc., 5 \C.C.26 764 (1989) 


its “tscretion to require the buyer to ex- 
tend a preferential hiring requirement to 
ermployees of the selier.*’ 

A non-union Canadian employee's 
complaint based on labor protective 
conditions imposed in the Northern 
Lines “ inerger was dismissed for lack 
of jurisdiction based on principles of 
extraterritoriality.*” However, consistent 
with its jurisuicor, over transactions in- 
volving trareportation in the United 
States, the Co. mmission, in authorizing 
the lease of a rail facility located in the 
United States to a Canadian carrier, 
subjected the Canadian carrier to the 


Each of the following proceedings ad- 


pany. Boise Group Branch Lines (not printed). 
served July 18. 1990. Finance Docket No 31424. 
Acquisition by Tarnpa Bay & Western Transporta- 
tion, inc. of a CSX Transportation, inc. Line Be- 
tween Sulphur Springs and Broco, FL (not printed). 
served July 23, 1990: Finance Docket No 31469 


East Greenvilie and Laurens, SC (not printed), 
served July 30, 1990. Finance Docket No. 31616. 
Railroad Switching Service of Missoun, inc —Ac- 
Qquisittion—Missoun Pacific Raitroad Company Lines 
Between Gardendale, Crystal City and Carrizo 
Springs, TX (not printed), served July 31, 1990. F) 
nance Docket No 31564, Delta Southern Raiiroe | 
Company—Acquisition and Lease—Missoun F. 

cific Raitroad Company Lines in Arkansas and 
Louisiana (not printed), served August 2, 1990. F- 
nance Docket No 31570, et al. Ogeechee Rail- 
way Company—Purchase and Trackage Rights — 
Missouri Pacific Rairoad Company Lines in 
Lousiana (not printed). served August 2, 1990. F)- 
nance Docket No 31646, Mid Michigan Railroad 
Company, inc —Lease and Operation E xemption— 
Missoun Pacific Railroad Company (not printed). 
served August 28. 1990. and Finance Docket No 


em, 3311 CC. 226 (1967) 
“ Great Northern Pac —Merger—Great North. 
ern Ry, 6.C C24 919 (1990) 
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Mendocino conditions as clarified in 
Wilmington Terminal.© 

In other decisions interpreting 
labor protective conditions, the Com- 
mission, reviewing additional evidence, 
found that a complainant was not em- 
ployed by the railroad when the merger 
took place and consequently was not 
entitled to receive the benefits of the 
labor protective conditions.®' Finally, the 
Commission resolved a complaint 
based on a provision of an implement- 
ing agreement that required employees 
electing to receive a lump sum separa- 
tion allowance to authorize a deduction 
for union dues. The Commission found 
that the provision did not deprive em- 
ployees of the:: New York Dock benefits 
because it related to benefits beyond 
those that employees can claim under 
New York Dock.® 


Short Line and Regional Railroads 


The formation of new railroads 
under the Commission's class exemp- 
tion continued at a slower pace despite 
resolution of many labor issues by the 
Supreme Court and by the Commission. 
Commission policy is to encourage the 
entry of new regional or local raiiroads 
to promote retention of service on lines 
that are unprofitable or only marginally 
profitable when operated by trunk line 
Carriers. New firms are often better able 
to adapt to regional or locai transporta- 
tion needs, to develop new marketing 
and management ideas, and to operate 
more flexibly, efficiently, and profitably 


Finance Docket No. 31387 (Sub-No. 1), 
Canadian Nationa/ ease from 
Grand Trunk Western Railroad Company (not 
printed), served August 23, 1990. 

*' Finance Docket No. 21478 (Sub-No. 11), 
Great Northern Pacific & Burlington Lines, inc.— 
Merger—Great Northern Railway in the Matter of 
James G. Moser and John T Navin (not printed), 
served November 7, 1989. 

* Finance Docket No. 30800 (Sup-No. 27), 
Union Pacific/ MKT Merger—TCU implementing 
Agreement (not printed), served May 4, 1990. 


than mainline railroads. The new vitality 
that they can offer may make a signifi- 
cant difference in rail transportation 
service in the region or locality. 

During the fiscal year, 39 exemp- 
tion notices were filed, 17 of which 
were Class | railroad dispositions.® One 
éxemption notice involved 362 miles of 
rail line and another 840 miles.™ Three 
others involved rail lines more than 100 


miles long. 
Abandonments 


The Commission authorized the 
abandonment or discoritinuance of 
service for 1,607 miles of track, a sig- 
nificant reduction from the 2,232 miles 
granted last fiscal year. Railroads may 
obtain Commission authority to aban- 
don track or discontinue service by fil- 
ing a formal abandonment application 
under 49 U.S.C. 10903. The Consoli- 
dated Rail Corporation (Conrail) may 
still obtain automatic approval of aban- 
donments under the Northeast Rail 
Service Act of 1981 ‘NERSA) for lines 
previously designated as generating in- 
sufficient revenue. Railroads may also 
petition for an exemption under 49 
U.S.C. 10505 from the formal abandon- 
ment procedures or may file a notice of 
exemption for lines that have been out 
of service for two years or more.® 

Formal Applications for Abandon- 
ment. The Commission's abandonment 


© Further information is provided in the Merg- 

™ Finance Docket No. 31720, Dakota, Missoun 
Valley and Western Railroad, inc —Lease and Op- 
eration Exemption—Soo Line Railroad Company 
(not printed), served September 19, 1990. (Lease 
and operate 298 miles; trackage rights over 64 
rmiles.); and Finance Docket No. 31591, Wheeling 
Acquisition Corporation-Acquisition and Operation 
Exemption—t ines of Norfolk & Western Railway 
Company (not printed), served February 6, 1990. 
(576 miles by purchase and sublease; 264 miles of 
trackage rights.) 

* The class exemption rules appear at 49 CFR 
1152.50. 


® are designed to demon- 
strate whether a line proposed for 
abandonment provides adequate rev- 
enue to cover the cost of providing rail 
service, and whether the carrier's costs 


tion, it may file a summary application 
under 49 CFR 1152.23, which allows the 
railrcad to omit certain documentation. 
Only one formal abandonment ap- 
plication, involving 28.49 miles, was de- 
nied because the line showed a profit. 
Although opportunity costs showed that 
greater profits were available elsewhere, 
this fact alone was found insufficient to 
grant the requested abandonment. 
Two abandonment applications 
generated extraordinary controversy 
and remained undecided at the close 
of the fiscal year. After an initial decision 
that would have denied Southrail Cor- 
poration’s proposed abandonment of 
its 75-mile line in Alabama, the Com- 
mission required the railroad to recal- 
culate off-branch costs and to submit 
revised rehabilitation and maintenance 
data. At the end of the fiscal year, the 
previous waiver of historic records was 
also revoked.”° At the end of the fiscal 


* 49 CFR Part 1152. 
© See, eg., Docket No. AB-83 (Sub-No. 9), 


* Docket No. AB-55 (Sub-No. 346), CSX 
Transportation, inc.—Abandonment—in Fulton 
County, GA (not printed), served July 18, 1990. 

® Docket No. AB-55 (Sub-No. 336), CSX Trans- 
portation, inc. —Abandonment Between Dayton and 
Arcanum—in Darke, Preble, and Montgomery 
Counties, OH (not printed), served July 31, 1990. 

Docket No. AB-301 (Sub-No. 6), Southra# 
Corporation—Abandonment in Wayne and Green 
Counties, MS and Mobile County, AL (not printed). 
served June 8, 1990, and September 27, 1990. 


year, the Commission was also consid- 
ering appeals to an initial decision that 
would grant Union Pacific Railroad 
Company's proposed abandonment of 
lines serving the State of Washington's 
lentil producing region.”' 

Out-of-Service Exemption. The 
out-of-service exemption may be used 
by any railroad that certifies that no 
local traffic has moved over the line for 
two or more years and that any over- 
head traffic can be rerouted. The Com- 
mission held that use of the out-of- 
service exemption is permissible even if 
a particular abandonment is part of a 
plan for future abandonments. The 
Commission denied a request to stay 
an exemption, holding that a carrier 
may remove track once Commission 
approval becomes effective,’ but that it 
does so at its own peril until judicial ap- 
peals have been exhausted.’”* 

In another proceeding, the Com- 
mission rejected the notice of exemp- 


Railroad Company to exceed a statutory 
limit of 350 abandoned miles in North 
Dakota but requested an Comptroller 


was imposed in a 1981 amendment to a 


"Docket No. AB-33 (Sub-No. 62), Union Pa- 
cific Railroad Company—Abandonment—Between 
Tekoa and Fairfield in Whitman and Spokane Coun- 
nes, WA and Docket No. AB-33 (Sub-No. 63). 
Union Pacific Railroad Company—Abandonment— 
‘Between Colfax and Tekoa and Thornton and 
Seltice in Whitman County, WA (not printed), 
served July 3, 1990. 

’? Docket No. AB-55 (Sub-No. 309X), CSX 
Transportation, inc.—Abandonment Exemption— 
in Putnam, Hendricks, and Manon Counties, IN (not 
printed), served October 16, 1989, and December 
21, 1989. 

"See Busboom Grain Co., inc. v. ICC, 830 
F.2d 74 (7th Cir. 1987). 

*Docket No. AB-6 (Sub-No. 318X) Burlington 
Northern Railroad Company—Abandonment Ex- 
emption—in McKenzie County, ND (not printed). 
served March 12, 1990 


Petitions for Exemption. These pe- 
titions for exemption from formal review 
of abandonment requests are consid- 
ered individually and are decided under 
the standards of 49 U.S.C. 10505. Peti- 
tions for exemption may be used when 
the 2-year out-of-service class exemp- 
tion is inappropriate. Normally the 
Commission will grant an exemstion 
upon the evidence submitted in a .eti- 
tion and consider protests in petitions 
to revoke the exemption. The Commis- 
sion did, however, institute an investi- 
gation when one petition contained in- 
sufficient information to determine the 
impact of the proposed abandon- 
ment.’”> The Commission also ruled that 
the abandonment exemptions cannot 
be used while railroads have outstand- 
ing trackage rights over the line until the 
trackage rights line obtains Commis- 
sion approval for discontinuance. ’”6 

Other new procedures were also 
used this year. First, the Commission 
reopened a case in which it had previ- 
ously denied abandonment and as- 
signed it to the Commission's Office of 
Hearings for new evidence regarding 
rehabilitation costs.”” Second, CMC 
Real Estate Corporation, the corporate 
successor of the reorganized Milwau- 
kee Road, was found able to use the 
Commission's exemption process even 


’*Docket No. 263 (Sub-No. 2X), Staten /siand 
Railway Corporation—Abandonment Exemption— 
in Richmond County, NY (not printed), served No- 
vember 7, 1989. 

"*Docket No. AB-1 (Sub-No. 231X), Chicago 
and North Western Transportation Company— 
Abandonment Exemption—in Hennepin County. 
MN (not printed), served June 26, 1990. 

Docket No. AB-286 (Sub-No. 2X), The New 
York, Susquehanna and Western Railway Corpora- 
tion—Abandonment Exemption—Portion of the 
Edgewater Branch In Bergen County, NJ (not 
printed), served August 3, 1990 


though it was a non-carrier.”* Third, a 
railroad's simultaneous filing of notices 
under the class exemption and a peti- 
tion for exemption was affirmed.”? The 
multiple filings were found not to inter- 
fere with the Commission's ability to as- 
sess the abandonments, and the Com- 
mission retains the ability to revoke 
these exemptions at any time. Fourth, a 
petition was denied because of the ex- 
tensive disagreement between protes- 
tants and the railroad over local, 
switched, and overhead traffic levels. 
The Commission was unable to find 
whether continued operation was war- 
ranted and required a more thorough 
review under the formal abandonment 
procedures.®° 

Offers of Financial Assistance. Of- 
fers to purchase or subsidize continued 
operations can be made to prevent any 
Commission authorized abandonment. 
These offers are the only way to pre- 
vent automatic approval of Conrail 
abandonments under NERSA. If the 
Commission sets the terms of an offer 
of financial assistance, which the of- 
feror accepts, the railroad is required to 
transfer the line and the abandonment 
application is dismissed, or the exemp- 
tion is revoked.*' 

For the first time, the Commission 
accepted a late-filed offer (4 days late) 


* Docket No. AB-7 (Sub-No. 115), CMC Rea/ 
Estate Corporation—Abandonment Exemption—in 
Rockford, iL and Docket No. AB-57 (Sub-No. 30X), 
Soo Line Railroad Company—Discontinuance of 
Operations Exemption—in Rockford, iL (not 
printed). served February 12. 1990 

"Docket No. AB-55 (Sub-No. 319X), CSX 
Transportation, inc. —Abandonment Exemption—in 
Nicholas County, WV (not printed). served April 12, 
1990 

™ Docket No. AB-55 (Sub-No. 282X), CSX 
Transportation, inc. —Abandonment Exemption—in 
Grant, Delaware, Henry, Randolph, and Wayne 
Counties, IN (not printed), served October 16, 1989. 

* See, e.g, Docket No. AB-55 (Sub-No. 308%), 
CSX Transportation, inc —Abandonment and Dis- 
continuance of Trackage Rights Exemption—in Wise 
County, VA (not printed), served October 19, 1989. 


to purchase a line even though no other 


The effective date of the exemption was 
also postponed to afford the offeror an 
opportunity to obtain financial informa- 
tion on the line's value from the carrier. 

Following a rare court remand ® of 
a Commission forced-sale valuation of 
railroad property, the Commission in- 
creased the purchase price for lowa 
Terminal Railroad Company's 10.4-mile 
Mason City, lowa, line by $134,123 and 
fixed the price at $453,623. This rail- 
road presented unique problems of val- 
uation because the line is one of the 
Nation's very few all electric railroads 
interest on its valuation starting from 
the date of transfer to the purchase.™ 
County-Fayette County Port Authority's 
Offer to purchase only a portion of a line 
after terms had been set even though 
the port authority could not pay the 
purchase price of $2,958,990 set by the 
Commission for the entire line.*° Under 
the Commission's forced sale proce- 
dures, the offeror must accept or reject 
the terms on whatever it proposes. This 
does not prevent any voluntary sale (or 
subsidy) of the line outside the Com- 
mission's forced sale procedures. 

© Docket No. AB-32 (Sub-No. 42X), Boston and 
Maine Corporation and Spningfieid Terrninai—Aban- 
donment and Discontinuance Exemptioon—in Berk - 


shire County, MA (not printed), served July 6, 1990. 
“jowa Terminal R. Co. v. ICC, 853 F.2d 965 


™ Docket No. AB-31 (Sub-No. 29), The Grand 
Trunk Western Railroad Company—Abandon- 
ment—in Clark, Madison and Fayette Counties, CA 
(not printed), served August 2, 1990. 


The Commission discontinued two 
related rulemaking proceedings finding 
that because abandonments are in- 
tensely fact-specific, rey A ty 


ered whether to prescribe rules to gov- 
ern the compensation of carrier-vendors 
for tax liability incurred '\pon the forced 
sale of personal property under the offer 
of financial assistance procedures.* 
The other considered whether purchase 
or subsidy issues should influence 
abandonment decisions.*’ 

Public Use Conditions. These con- 
ditions, under 49 U.S.C. 10906, may in- 
clude a prohibition on the sale, lease, 
exchange or other disposal o* a rail line 
approved for abandonment for a period 
of not more than 180 days after the ef- 
fective date of the order authorizing 
abandonment and require that the 
properties be offered, on reasonable 
terms, for sale for public purposes. Be- 
Cause exemption proceedings, unlike 
abandonment applications, do not in- 
volve extensive pre-filing public notice, 
requests for public use conditions are 
generally filed after notice of the ex- 
emption authorization is published in 
the Federal Register. Public use condi- 
tions may be obtained through petitions 
to reopen or to revoke abandonment 
exemptions. 

Other conditions to abandonments 
were imposed to comply with various 


“Ex Parte No. 274 (Sub-No. 19), increasing 
the Offer of Financial Assistance Purchase Pnce to 
Compensate for the Tax Liability incurred on the 
Sale of Personal Property (not printed), served 
February 23, 1990 

*"Ex Parte No. 274 (Sub-No. 18), Rail Aban- 
donments—Consideration of Possible Sale or Sub- 
sidy of Rail Line in Analysis of an Abandonment 
Application Under 49 U.S.C. 10903 (not printed), 


41.C.C.2¢ 109 (1987). 
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environmental and historical statutes 
and are discussed in the Chapter on 
Environment. 

interim Trail Use. Notices or Certifi- 
cates of Interim Trail Use (NITU or CITU) 
under the National Trails System Act ® 
were issued to preserve rail nghts-of- 
way for future restoration of rail service 
and to provide for interim trail use. Rail 
banking provides a means to discon- 
tinue service over a line while preserving 
of-way. In at least one instance, a CITU 
was issued to facilitate an offer of finan- 
cial assistance to purchase a line while 
allowing the carrier to terminate its 
common carner obligation to provide 
continued service.* The line was sub- 
sequently sold for restored rail service. 
The Commission also received its first 
request to terminate use of a portion of 
a right-of-way previously authorized for 
trails use and reactivate rail service over 
part of it.”’ Related to the reactivation 
was a new railroad’s acquisition and op- 
eration of a connecting line, which was 
approved through the Commission's 
class exemption for new carriers, and a 
requested exemption for construction, 
which was being considered.” 

if a railroad has not fully consum- 
mated an abandonment, which is a 
Question of fact determined by such cir- 
cumstances as whether the rail and 
right-of-way remain intact, the Commis- 


"16USC. 124710) 


Between St Marys and Minster in Auglaize County, 
OW (not printed). served February 26. 1990 
* Docket No. AB-298 (Sub-No. 1X). jowa 


Line Near Council Bluffs, 1A (not printed). served 
August 17. 1990, and Finance Docket No. 31717, 
lowa Power, inc—Construction Exemption—Coun- 


sion determines that ICC jurisdiction 
over the line continues and trails use 
may be imposed even if there is a “gap” 
in the penod for negotiating trails use.” 

Upon petition of the Rails to Trails 
Conservancy, the Commission insti- 
tuted a * to consider The 
Nationa! Trails System improvements 
Act's * amendments to the National 
Trails System Act. The new Act provides 
for the retention and management by 
the United States of abandoned railroad 
nghts-of-way that originated under Fed- 
eral land grants. The Commission re- 
jected requests for stays of abandon- 
ment grants and for railroads to conduct 
title searches of rights-of-way sched- 
uled for abandonment, but adopted 


of the National Park Service and to the 
Department of Agriculture's Chief of the 
Forest Service, which will primarily im- 
plement the new Act.” 

in response to the report of the 
Senate Committee on Appropriations,” 
the Commission issued a report on the 
conversion of rail corridors to trails.” 
The report found that approximately 22 
percent of rights-of-way proposed for 
abandonment were subject to trails use 
in fiscal year 1989, and 14 percent in 
fiscal year 1988. The report affirmed 


* Docket No. AB-3 (Sub-No. 63), Missoun Pa- 
cific Raiiroad Company—Abandonment—in Ok- 
ston, Atoka, and Bryan Counties, OK (not printed). 
served January 2, 1990. 

“Ex Parte No. 274 (Sub-No. 13A), Rail Aban- 


™ Public Law No. 100-470 (1988) 

* Rail Abandonments—Nationa! Trails System 
improve. Act, 6 1.C.C.2d 910 (1990) 

*'S. Rep. No. 100-121, 101st Cong., 1st Sess. 
(1989) 

* Report of the interstate Commerce Com- 
mission, Conversions of Rail Corridors to Trails, 
Apri 1, 1990 


Commission policy that interim trails 
use is dependent on the voluntary 
agreement of a railroad; that a right-of- 
way may be transferred to an interested 
third party if the railroad agrees; that 
parties attempting to negotiate a trails 
use agreement may be given time ex- 
tensions beyond the normal 180-day 
period to reach a final agreement; and 
that adjacent property owners may as- 
sert their interests in former railroad 
rights-of-way only after a trails-use cer- 
tificate is vacated and a certificate of 
abandonment issued. 


Constructions 


Three exemption requests for con- 
structions were granted. Jackson 
ity to construct 2.5 miles of rail line con- 
necting a new port facility with a CSX 
Transportation (CSXT) rail line at 
Pascagoula, Mississippi.** Burlington 
Northern Railroad Co. (BN) received 
retroactive approval to construct a 
1,568-foot connector track between its 
mainline and Illinois Central Railroad 
Co.'s line near Waltonville, in Jefferson 
County, Illinois." The Joppa and East- 
ern Railroad Co. received authority to 
construct a 4.5-mile rail line to connect 
the Joppa Steam Electric Station at 
Joppa, lilinois, to a BN mainline, but the 
approval was subject to completion of 
the environmental review and a further 
Commission decision.’ 

Following an extensive environmen- 
tal review, CSXT's notice of exemption to 


* Finance Docket No. 31536, Jackson County 
Port Authority—Construction Exemption—Pas- 
cagoula, MS (not printed), served August 21, 1990. 
Approval was granted, subject to completion of 
the environmental review and a further Commis- 
sion decision. 

‘Finance Docket No. 31599 (Sub-No. 2). 
Burlington Northern Railroad Company—Connec- 
tor Track Construction—Near Waltonville in Jeffer- 
son County, iL (not printed), served June 26, 1990. 

**' Finance Docket No. 31656, Joppa and 
Eastern Railroad Co.—Construction Exemption— 
Joppa, IL (not printed), served July 5, 1990. 


construct a 7.5-mile line to serve the 
Gaston Steam Electnc Generating Plant 
near Wilsonville, Alabama, was allowed 
to become effective subject to mitiga- 
tion measures." The Commission re- 
quired mitigation of anticipated water, 


clable commodity cases that had been 
held in abeyance pending resolution of 
the Aluminum Association case,’ and 
initial decisions were issued in two re- 

Excluding time-barred shipments, 
reparations were awarded in two pro- 
ceedings based on the difference be- 
tween the charges paid and those that 
would have been applicable at the cap 
level, the maximum allowable revenue- 
to-variable cost (R/VC) ratio."™ In the 
other three cases, reparations were 


‘® Finance Docket No. 31498, Southern Elec- 
tric Generating Company—Petition for Exemp- 
tion—Construction of a Rail Line in Shelby County, 
AL (not printed), served January 10, 1990. 

‘®No. 39038, ef a/., The Aluminum Associa- 
tion, inc., et al. v. Alton & Southern Ry. Co., et al. 
(not printed), served January 3, 1989. 

‘No. 39886, Huron Valley Steel Corp. v. 
Seaboard System Railroad, inc., et al. (not printed), 
served November 7, 1989 (Huron Valley). appeal 
denied in decision (not printed), served September 
25, 1990; and No. 39912, Pazzolanic international v. 
Union Pacific Railroad, et al. (not printed), served 
November 16, 1989, appeal denied in decision (not 
printed), served May 29. 1990 (Pozzolanic). in Poz- 


the unusual step of allowing individual rate com- 
plaints for nonferrous scrap metal moving from 
south to east, finding that 1983 aggregate compili- 
ance data were not representative of shipper's sub- 
sequent movements. The Commission also stated 
that it would reopen for reconsideration its [983 ag- 
gregate compliance proceeding with respect to 
these movements. 


awarded using either the cap or base 
rate (the individual rate that was in ef- 
fect after the carrier achieved aggregate 
compliance with the rate cap) level." 
Final rules were adopted to ensure 
continued compliance with the statu- 
tory cap level in 49 U.S.C. 10731(e)."* 
The Commission determined that al- 
though calculation of the revenue to 
variable cost ratio (R/VC ratio) (corre- 
sponding to the cap and to resolution 
of actual territorial average R/VC ratios) 
will be made annually, neither industry- 
wide rate reductions nor increases will 
be used. Disputes over whether indi- 
vidual rates exceed the R/VC cap will 
be separately litigated. Rules were es- 
tablished to govern the timing and con- 
tent of annual submissions. 
Additionally, substantive and pro- 
cedural rules regarding the lawfulness 
of recyclables rate increases were es- 
tablished for individual investigations 
and complaints. Rates above the cap 
may not be increased; rates at or below 
the cap may be increased up to the 
maximum cap level. Special prejustifi- 
Cation procedures apply to rate increase 
proposals for above-the-cap rates and 
rates belonging to above-the-cap 
groups. Finally, a conforming amend- 
ment was made to the Commission's 
railroad cost recovery procedures. 
Rate reasonableness litigation on 
coal rates continued to decline, and the 
Commission continued to clear its 
docket. Market dominance and other 
issues were resolved in a coal rate case 
involving three coal suppliers and a bro- 
ker who were challenging various group 


‘No. 39884, Aluminum Co. of America v. 
Alton & Southem Ry. Co., et ai. (not printed), served 
November 8, 1989; appea! denied in decision (not 
printed), served May 14, 1990; and Nos. 39639 
and 39812, Vulcan Materials Co. v. Alton & South- 
ern Ry. Co., et al. (not printed), served March 8 and 
19, 1990; appeal filed March 28, 1990. 

‘*Cost Ratios For Recyclables—Compliance 
Procedures, 6 |.C.C.2d 103 (1989), and in a deci- 
sion (not printed), served September 6, 1990 


rates on export coal moving through 
eastern ports."°’ The defendant rail- 
roads were found to be market domi- 
nant over the coal suppliers but not 
over the broker whose complaint was 
dismissed. Further comment and addi- 
tional data on the parties’ stand-alone- 
cost (SAC) presentations were invited, 
and the proceeding was reassigned to 
an Administrative Law Judge for the re- 
ceipt of additional information. The par- 
tes were able to settle their dispute and 


In a remanded coal rate investiga- 
tion, all constrained market pricing 
(CMP) issues other than those relating 
to SAC were resolved. Alternative (non- 
the carriers were found to have met their 


of the fiscal year, the procedural sched- 
ule was stayed pending resolution of 
several discovery matters. 

In a non-coal rate reasonableness 
case, the issue of whether to reconsider 
a prior decision regarding tendered 
SAC evidence alongside complainant's 
R/VC presentation was presented.''° 
However, at the end of the fiscal year, 
complainant filed a motion to dismiss 
these proceedings with prejudice. 


‘°’ Coal Trading Corp., et al. v. B&O Railroad 
Co., et al, 6 1.C.C.24 361 (1990) 

‘*No. 38301S, Coal Trading Corporation, et 
ai. v. The Baltimore and Ohio Railroad Company, et 
al. (not printed), served April 19. May 14, May 25. 
June 5, and June 13, 1990 

‘® Bituminous Coai—Hiawatha, UT. to Moapa. 
NV. 6 1.C.C.2d 1 (1989) 

°No. 38239S, Amstar Corporation v. The Al- 
abama Great Southern Railroad (not printed). 
served November 22, 1989. The preference for the 
R/VC methodology over SAC in non-coal cases 
was explained in McCarty Farms v. Burlington 
Norther, inc., 3\.C.C.2d 822 (1987) and 41.C.C 2d 
262 (1988) 


In a complaint challenging pulp- 
wood and wood chips rates, all the as- 
sailed rates were found to exceed the 


dominant over certain movements ong- 
inating at sites in South Dakota, 
Wyoming, and Montana, and dismissed 
the complaint as to the remaining 
movements. ''? 


contract amendment class exemption 
in 49 CFR 1313.3(c).'"* The other in- 
volved an admittedly unreasonable tariff 
rate for which relief was time-barred 
under the Commission's Special Docket 
procedures under 49 CFR 1130.2(3).'"* 
Another exemption petition, to waive 
Conection of interest, was Glemissed for 
lack of Commission jurisdiction.''* 

Car hire costs continued to be liti- 
gated by railroads and shippers. Tariffs 
setting charges for the movement of 
empty private tank cars to repair sites 
for ordinary repair or maintenance were 
found not to be “departure” tariffs 
under the National Tank Car Allowance 
Agreement.'’* Tariffs that depart in any 


graphic competition See Market Dominance De- 
terminations, 365 1.C.C. 118 (1981), and Product 
and Geographic Competition, 2 1.C.C.2d 1 (1985) 
'’ No. 37626, Consolidated Papers, inc., et al 
v. Chicago & North Western Transp. Co.. et al. (not 
printed). served May 15. 1990 

‘No. 40430, Southern Pacific Transp. Co — 
Exemption—To Pay Reparations (not printed). 
served May 30. 1990. 

“No. 40434, iinors Cent. R. Co. —Exemp- 
tion—Payment of Reparations (not printed). served 
July 3, 1990 

'SNo. 40467. Union Railroad Co —Petition for 
Exemption to Waive Collection of interest (not 
printed). served September 14. 1990 

'’* Charges for Movement of Empty Cars, B&P 
RR, inc, 71.C.C.2d 18 (1990) 


plaint, an Administrative Law Judge 
found applicable a combination rate con- 
structed by shippers that yielded lower 
transportation charges than the single 
factor joint rate applied by carriers.'?° 
Failure to provide rail service resulted in 
un award ‘*' of additional damages with 


Ex Parte No. 328 (Sub-No. 1), Association 
of Amencan Railroads, et al —Petition for Ciarifica- 
tion (not printed). served August 31. 1990 

'*Ex Parte No. 490. Grain Car Supply—Con- 
ference of interested Partes (not printed). served 
July 27, 1990 

‘No. 40361, Transportation Financial Serv- 
ices, inc —Petn. for Deci. Ord. (not printed). served 
September 10, 1990 

"No. 40365, National Starch and Chemical 
Corp. v. Atchison, T&S.F Ry. Co., et ai. (not 
printed), served July 25. 1990 (appeals filed Au- 
gust 14 and September 4. 1990) 

‘* Loursiana Raiicar, inc. v. Missouri Pacific 
Railroad Co., 5 .C.C.20d $42 (1989) 


imterest based on compiainant's mitiga- 
thon evidence. '”’ 

The Cost Recovery Percentage 
(CRP) must be calculated annually for all 
traffic received by rail carriers.’”? The 
old R/VC ratio for market dominance de- 
terminations i the CRP falis between 170 
and 180-percent. Because the Commis- 
sion calculated CRP’s of 287.5 percent 
and 210.5 percent, respectively, for 1986 
and 1987, the jurisdictional threshold re- 
mained at its 180-percent statutory ceil- 
ing for both years. ‘** 

Two Class | railroads were revenue 
adequate in 1988. Both Florida East 
Coast Railroad Company and Norfolk 
Southern Corporation gained revenues 
in excess of the 11.7-percent target 
cost of capital for 1988."** All other 
Class | railroads were found revenue in- 
adequate. The Commission subse- 
quently determined that 11.5 percent 
represented the railroad industry's com- 
posite cost of capital for 1989.'"* 

The Rail Cost Adjustment Factor 
(RCAF) is published quarterly.’’’ The 
RCAF refiects the changing composi- 
tion of railroad costs attributable to in- 
flation and helps to establish rate fiexi- 
bility on market dominant traffic. It is 
based on the quarterly all-inclusive 
index of costs prepared by the Associ- 
ation of American Railroads (AAR). 

Several revisions to the methodo!l- 
Ogy used for calculating the quarterly 
index were made. The Commission de- 
termined which underlying data items 
are non-propnetary and subject to pub- 


‘id. 71C C24 30 (1990) 

“"49USC 10709GNSNA) 

“Ex Parte No 399. Cost Recovery Percent. 
age (not printed). served December 6. 1989 

 Ratiroad Revenve Adequacy— '988 Deter 
munation, 6 1 C C 24 933 (1990) 

‘™" Ratroad Cost of Capitai— 1989. 6'1C C 20 
836 (1990) 

"49 USC 10707alax2"8) 


ic release ‘** and revised the methodol- 
ogy for computing both the fuel '”? and 
the materials and supplies ** compo- 
nents. with the fourth quarter 
of 1990, the fuel index was computed 
using an average monthly price rather 
than a mid-month price, and the mate- 


plied by the seven largest Class | 
railroads. A notice of a proposed data 
collection form and guidelines to be 
used in collecting the fuel component 
Gata was alsu published.'*’ 
Because the quarterly index now 
must be adjusted for productivity, as 
measured by a multi-year lagged aver- 
age, the AAR files both an adjusted and 
sequently lengthened the averaging pe- 
nod for the productivity adjustment from 
6 to 7 years, beginning with the third 
Quarter 1990 RCAF (Adjusted).’” Based 
on a 7-year productivity adjustment av- 
erage (1962-1988) of 1.044, the four 
Quarterly RCAF s for 1990 were found to 
be 1.056; 1.054; 1.043; and 1.058."" 


“Ravroad Cost Recovery Procedures, 6 
'C C 2d 530 (1990). petition for reconsideration 
Gerved, Ex Parte No 290 (Sub-No 2). Raroad 
Cost Recovery Procedures (not printed). served 
September 21. 1990 

‘"*Raviroad Cost Recovery Procedures. 6 
1C C24 634 (1990) 

“Ravroad Cost Recovery Procedures. 6 
1C C 26 956 (1990) 

"Ex Parte No 290 (Sub-No 2). Ratroad Cost 
Recovery Procedures (not printed) served August 
20. 1990 

‘© Ex Parte No 290 (Sub-No 4). Rairoad Cost 


"Ex Parte No 290 (Sub-No 5) (90-1), Quar- 
terty Rai Cost Adjustment Factor (not printed). 
served December 22. 1989. Ex Parte No 290 (Sub- 
No 5) (90-2). Quarterly Rew Cost Adjustment Fac. 
tor (not printed). served March 20. 1990. Ex Parte 
No 290 (Sub-No 5) (90-3). Quarterly Rai Cost Ad- 
pustment Factor (not printed). served June 21. 
1990, and Ex Parte No 290 (Sub-No 5) (90-4). 
Quarterly Ral Cost Adjustment Factor (not printed). 
served September 20 1990 


in a related matter, the Commis- 
sion voted not to suspend and not to 
investigate a proposal by several of the 
Nation's Class | railroads to cance! par- 
ticipation in RCAF tariffs.'"™ 

Development of a defensible max- 
imum rate framework for non-coal 
fiscal year.’ The Commission re- 


ity agreed to make the procedures more 
“user friendly.” '*’ Another was dis- 
missed as moot after the Commission 


adopted the Uniform Rail Costing Sys- 
tem (URCS) ™ in lieu of Rail Form A as 


to government 
U.S.C. 10721, but was discontinued 
after commentors demonstrated a need 
for continued access to the records.'*° 


‘™ Suspension Case No 71513, Proposal by 
Nation's Ciass | Railroads to Cance! (De-Link) The 
Local and Jomt Rates and Charges from the Com- 
mission's PCAF/RCCR Process. 

"Ex Parte No. 347 (Sub-No. 2). Rate Guide- 
tines—Non-Coa! Proceedings 

'*No. 40073, South-West Railroad Car Parts 
v Missoun Pacific Railroad Company (not printed). 
served June 1, 1990. 

‘Ex Parte No. 290 (Sub-No. 6), Amendments 
op Fas Canter Cost Mecovery Tats (net preted, 
served November 20. 1989 

‘*Uniform Railroad Costing System, 5 
L.C.C.24 894 (1989). 

‘*Ex Parte No. 431, Adaption of the Uniform 
Raiiroad Costing System for the Purposes of De- 
termining Variable Costs in Surcharge and Jurs- 
dictional Threshold Determinations (not printed). 
served June 7, 1990. 

‘Ex Parte No. 346 (Sut No. 23), Raiiroad Ex- 
emption—filing Quotations Under Section 10721 
(not printed). served August 15. 1990 


The interim requirement to back up 
electronically filed tariffs with print 
copies was extended indefinitely. '* 
Procedures for seeking waiver from the 


modities grouped into 22 Standard 
Commodity Classification Codes 
(STCC). 15 Exceptions included: com- 


service, Car hire, and private car al- 
lowances; and existing Ciass |i railroad 
protections in the case of boxcar traffic. 
Antitrust immunity was aiso removed. 

Certification of State agencies to 
regulate intrastate rates was initially 
completed with final decisions being is- 
sued in the last two proceedings. In the 
first, the Commission denied a shipper 
petition to reopen, reconsider, and re- 
voke lilinois’ 5-year certification to reg- 
ulate intrastate rail rates that began on 


‘* Ex Parte No. 431 (Sub-No. 2), Review of the 
Genera! Purpose Costing System (not printed). 
served January |1 and September 21, 1990 

‘ Electronic Filing of Tariffs, 7 1.C.C.2d 1 
(1990) 

‘49 CFR 1313.7(a), (b), and ic). 

“Railroad Transportation Contracts, 6 
LC.C.2d 345 (1989). 

‘* Rail _ Manufactured Com- 
moo. “es, 6 1.C.C.20d 186 (1989) 
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September 21, 1989."** in the second, 
Oklahoma was certified to regulate in- 
trastate rates for the S-year period be- 

ginning August 30, 1990."*” Two States, 


Oe tient ee eee 


“Ex Parte No 388 (Sub-No 7’). intrastate Aa 
Rate Authonity—iiinors (not printed). served Feb u- 
ary 20, 1990 

‘Ex Parte No. 388 (Sub-No. 26). intrastate 
Rai! Rate Authority—Oklahoma (not printed). 
served August 30. 1990 

“Ex Parte No. 368 (Sub-No. 20). intrastate 
Rav Rate Authonty—New Hampstwre (not printed). 
served January 26. 1990. and Ex Parte No 388 
(Sub-No 30). intrastate Rav Rate Authonty— Ten. 
nessee (not printed). served February 14. 1990 

‘State intrastate Rail Rate Authority, 5 
LCC 2c 680 (1989) 

‘*Ex Parte No 388 (Sub-No |) intrastate Ra 
Rate Authonity— Alabama (not printed) served May 
22, 1990. Ex Parte No 388 (Sub-No 2), intrastate 
Rai Rate Authority—Artansas (not printed). served 
Novernber 14.1989 Ex Parte No 388 (Sub-No 5). 
Intrastate Rav Rate (not printed). 
served Apri 23. 1990. Ex Parte No 388 (Sub-No 
10). intrastate Rav Rate Authonty—Kansas (not 
printed). served August 27. '990. Ex Parte No 388 
(Sub-No 16) intrastate Rav Rate 
SISSIND: (not Printed). served January 23. 1990. Ex 
Parte No 388 (Sub-No '8). intrastate Rav Rate Au 
thonty—Montana (not printed) served August 24. 
1990. Ex Parte No 388 (Sub-No 29) intrastate Rad 

Rate Authority—South Carolina (not printed) served 
August 27, 1990. and Ex Parte No 388 (Gub-No 
36) Intrastate Rav Rate Authonty—Wisconsm (not 
printed). served August 23. 1990 


Railroad carrier authority to impose 
commodity surcharges expired on 
September 30. 1984. Under a Commis- 


nating on light-density lines,"*' which 
are those carrying less than 3,000,000 
ton-miles of freight per mile for a rev- 
enue-inadequate carrier, or 1,000,000 
ton-miles for a revenue-adequate car- 
rier, in the most recent calendar year for 
may be applied when existing rates do 
not provide revenues adequate to cover 
110 percent of carrier variable costs and 
100 percent of the reasonably expected 
Costs of continuing to operate a line. 
Joint rate surcharge activity contin- 
ued in fiscal year 1990 at the stable low 


line surcharges for fiscal year 1990, 


~49USC. 10705aimxK1) 

'’ Under Section 217(ck') of the Staggers Rav! 
Act, the Comrmssion is to include each of its 
annual reports an analysis of the preceding year's 


cover those ‘terns becorwng effective during Fiscal 
1990. .e, October |. 1989, to September 30, 
1990. including those actually fied prior to begrn- 
rwng of the fiscal year 


three more than the previous year. Class 
| railroads accounted for only one, filed 
by the Grand Trunk Western Railroad 
Company (GTW), for $500 applying to 
four Ohio stations. Twenty-one Class Ii! 
railroads filed 26 light density line sur- 

Fourteen of the surcharges ap- 


i cesta taal aol an too cae 
(St. Lawrence Railroad) and one speci- 
fied a single shipper. The surcharge 
amounts for ail filings ranged from $33 
to $2,500 a car, with 16 of the 33 sur- 
charge amounts falling in the $100 to 
$400 range, 7 failing below this range, 
and 10 exceeding this range ** Overall, 
the revenue impact of the surcharges is 
expected—as it has been for several 


fiscal year 1989, cancelled joint rates on 
pipe from Southwestern Territory to Cen- 
tral Eastern Territory), and coal from cer- 
tain mines in Ohio to Toledo, Ohio. Five 
other Ciass | railroads filed cancellations. 
CSX Transportation, inc. filed 14, cover- 
ing point to point movements of certain 
petroleum products, wheat flour, certain 
Railroad Company's six cancellations af- 
fected chemicals. Twenty of Soo Line's 
38 cancellations involved traffic to 
Canada. Commodities affected by Soo 
soybean meal, and agricultural machin- 
ery. Southern Pacific Transportation 


™ The number of surcharge arnounts exceeds 
the number of surcharges because some sur- 
charges were multi-part, applying different 
amounts to different subgroups of traffic 


tions, applicable to plastic resins at 
points in Texas. Norfolk Southern Corpo- 
rations five joint rate cancellations cov- 
ered petroleum oil, bauxite, and lime. 
One Class Ii railroad, the Elgin, Joliet & 
Eastern Railway Company, filed two can- 
Cellations on ingot moids and scrap iro”: 
and steel. Finally, two Class iil raiircads 


termine revenue distributions on 
through-movement traffic.'*> Progress 
continued in a proceeding involving 
rates via eastern and mid-western gate- 
ways canceled by Conrail in 1981. The 
Norfolk and Western Railway Company 


velop a final compensation formula 
consistent with the Commission's SSW 
Compensation methodology. '* 

Cellation provisions of the Staggers Rail 
Act continue to be used, affording flex- 
ibility where carriers need it to maintain 


financial viability. 


‘Nos. 25390 (Sub-No. 1) and 26429 (Sub- 
No. 1), Official-Southwest Divisions via Southern 
Freight Territory (not printed), served July 13, 1990 

‘*No. 38676 (Sub-No. 3), Changes in Routing 
Provisions—Norfolk and Western Railway Com- 
pany (not printed). served August 3, 1990 

'’ Arkansas & Missour R. Co. v. Misscw" Pa- 
cific R. Co., 6 LC.C.24 619 (1990) 

'™ See St. Louis Southwestern Ry Co. Com- 
pensation— Trackage Rights, 41.C C 20 668 (1987) 


Freight Car Service 


As reported by the Association of 
Amencan Ratroads (AAR), surpluses of 
railroad-controlied fresjzht Cars increased 
in fiscal year 1990. The daily average sur- 
plus at the end of September 1989 was 
37,188 cars, compared to an average of 
48,772 cars at the end of September 
1990. The daily average surplus during 
the entire fiscal year 1990 was 43,184 
cars. On October 1, 1989, Ciass | rail- 
roads reported a combined fleet owner- 
ship of 703,117 cars, but by October 1, 
1990, that ownership level had dropped 
to 668,761 cars. This was a net reduction 
in the combined Ciass | fleet of 34,356 
Cars, which is the difference between the 
number of cars installed (8,592) and the 
number of cars retired or otherwise lost 
from the control of the Ciass | carriers 
(42,948). On September 30, 1990, the 
entire rail car fleet of Classes |, li, and Illi 
shippers consisted of 1,211,831 cars, an 
overall reduction of 20,596 cars from the 
prior fiscal year. 

The AAR also reported that fiscal 
year 1990 freight car loadings totaled 
17,473,212, a decrease of 2,393 cars 
from the fiscal year 1989 car loading 
total of 17,475,605. Relative to individ- 
ual Commodity loadings, coal ranked 
first with 6,638,717 coal-loaded cars, 
an increase of 280,576 cars over the 
6,358,141 cars loaded with coal in fis- 
cal year 1989. Cars carrying grain 
ranked second in total loadings with 
1,486,931 cars, up from the 1989 load- 
ing figure of 1,453,756 cars. The third 
heaviest commodity loadings were 
chemicals and allied products, with 
1,444,726 cars during the reporting pe- 


riod, or 16,248 carloads over the 
1,428,478 cars loaded in fiscal year 
1989. Car loadings of motor vehicles 
and equipment decreased by 94,220 
from 995,537 cars in fiscal year 1989, to 
901,317 cars in fiscal year 1990. (The 
1989 loading figures noted above for 


grain, chemicals and allied products, 
and motor venicies and equipment are 
revisions of the data reported in the 
Commission's previous annual report.) 


While carloadings decreased only 
slightly in fiscal year 1990 compared to 
1989, coal increased 4.4 per- 


Cary. and accounted for 38.0 percent of 

an Cars loaded. The largest percentage 
increase over fiscal year 1989 was the 
4.4 percent in the loading of coal, fol- 
lowed by a 2.3 percent increase in grain 
loading, and a 1.1 percent increase in 

The average Ca Tying capacity of a 
fiscal year 1990 was 97 net tons, an in- 
crease of 9 net tons over per-car ton- 
nage figures registered ten years ago. 
While the aggregate carrying capacity 
ci cam tna an GOR ADE cal tome. 
there was an aggregate Capacity loss of 
1,702,141 net tons owing to the retire- 
ment of cars accounting for 2,535,565 
net tons capacity. 

in fiscal year 1990, there were 
6,142,107 trailers/containers loaded, a 
3.6 percent increase over fiscal year 
1989's total of 5,931 483 similarly 
loaded trailers/containers.'** 

The locomotive ownership of Ciass 
| railroads on October 1, 1989, con- 
sisted of a total of 19,767 units, while 
on October 1, 1990, such ownership 
was up to 19,865 units, a 96 unit in- 
crease. At the end of fiscal year 1990, 
Class | railroads had 111 multipurpose 
locomotives on order. 


Passenger Service 
The Commission set terms *° for 
Boston and Maine Corporation's (B&M) 


Efectwe January |, 1989. statistical ac- 
cour”. ng tor TOFC/OCOFC loadings by flatcar was 
© cina@hed by the AAR in tavor of accounting for 
the nurnber of travier/contamner units loaded 

' Amtrak—Conveyance of B&M in Conn 
River Line in VT and NH. 6 1.C C20 539 (1990) 


. 


retained trackage nghts over the 48.8- 


remanded by a three judge panel for the 
United States Court of Appeals, District 
of Columbia Circuit. Amtrak sought to 
acquire the line to reinstate its Mon- 
trealer passenger service. Amtrak dis- 
continued that service in April of 1987 


trict and the State of indiana for contin- 
ued service through the end of 1990." 
The Commission also dismissed a \10- 


New Hampshire, 41.C.C 20 761 (1988) 
“45U SC. 501, ef seq 
“Amtrak of B&M in Conn 
River Line in VT and NH, 41.0 C20 768 (1988) 
™ Finance Docket No 31348 Chicago South 
Shore and South Bend Raiiroad Discontinuance of 
Passenger Trains Under 49 U.S.C. 10908 (not 
printed). served December 15. 1989 


tice of ir antion to discontinue service 
over an .83-mile segment at Newark 
segment was inciuded in the carrer’s 
modified certificate of cublic conv 
nience and necess-ty *® 

Pursuant to the Commission's ;e- 
quest, the United States Court of Ap- 
peals for the District of Columbia re- 
manded the Napa Yailey Wine T-.'n 
proceeding to the Commission. At). u< 
is whether the Commission's econ» 
regulation extends to the Wine Tran. 
freight ard passenger operations over a 
21-mile line in the Napa Valley in Califor- 
nia. Following a request for comments, 
were received. The proceeding was 
pending at the end of the fiscal year." 

Designated agents of the Commis- 
sion's Office of Compliance and Con- 
summer Assistance issued two 
orders under 45 U.S.C. 562(c) to prevent 


train over its normal route and an alter- 
native route exists over the lines of an- 
other carrier. 


' Finance Docket No 29762, Ontario Midiand 
Raiiroad Corp —Notice of intent to Discontinue 
Service (not printed), served January 24. 1990 

™Finance Docke No. 31156, Napa Valiey 
Wine Train, inc —Petition for Declaratory Order (not 
printed). served April 4. 1990 

'’ Passenger Train Operation, CC. Order No 
P-~108 (not printed), served August 2, 1990, and 
Passenger Train Operation, |\C.C. Order No. P-109 
(not printed). served October 29. 1990 


TRUCKING COMPANIES 


1989, for 100 of the largest companies 
shows that net carrier income 


declined 6.9 percent to $696.7 million and 
net income fell 12 percent to $345.3 mil- 
lion. Also, operating revenues increased 
7.2 percent to $16.1 billion as revenue 
tons hauled rose 3.1 percent. However, 
larger earnings declines were reported by 
this group of carriers during the first three 
months of fiscal year 1990—from Octo- 
ber 1, 1989, to December 31, 1989— 
compared to the same period of the prior 
year. A composite net loss of $3.8 million 
was incurred during the first three months 
of fiscal year 1990 compared to a $114.5 
million net income achieved during the 
same period of fiscal year 1989. Net car- 
ner operating income declined 76 percent 
to $54.5 million." 

Industry analysts believe that 
trucking rates since January 1, 1990, 
began to stabilize after a long p«riod of 
decline. However, the earnings of the 
motor carriers of property probably will 
continue to decline in fiscal year 1991, 
primarily due to the expected downturn 
in the nation’s economy. Fuel cost in- 
creases as the result of the crisis in the 
Persian Gulf and inflationary increases 
in other operating expenses combined 
with declining traffic volume would fur- 
ther erode motor carrier profitability. 

Besides competitive pressure from 
other modes, the trucking industry itself 
remains intensely competitive. Entry and 
resulting competition among regulated 


‘Financial figures are from Motor Carner Quar- 
terly Report Form QFR. 


Carriers is particularly noticeable under 
the deregulatory impetus of the Motor 
Carrier Act of 1980. ICC operating au- 
18,045 in 1980, to 44,414 in 1990. 
Figures showing entry by new 
motor carriers considerably understate 
the industry's competitive intensity. 
Commission figures on contract car- 
riage, 48-state operating authority, and 
brokers paint a more complete picture. 
Contract authority not only allows carri- 
ers to tailor specific service standards to 
individual shippers, but the fact contract 
rates need not be filed at the Commis- 
sion encourages Carriers to engage in 
aggressive price competition to secure 
shipper business. Although contract au- 
thority was once a small percentage of 
total permits, in 1990 nearly 75 percent 
of Commission-reguiated carers held 
both common and contract authority. 
Similarly, whereas 48-state operating 
authority was held by only a few carriers 
in 1980, some 10,000 grants were in ef- 
fect at the end of 1990. Since 1980, vir- 
tually all the major Commission-regu- 
lated less-than-truckload (LTL) carriers 
have obtained 48-state general com- 
modity authority, permitting them to ag- 
gressively expand into each other's 
markets. Finally, the number of Com- 
mission-licensed brokers continues to 
increase dramatically. Brokers perform 
an important service by matching ship- 
pers with carriers, constantly booking 
freight reservations and generating 
powerful and beneficial competitive 
pressures throughout the industry. Prior 
to 1980, fewer than 100 brokers were 
licensed by the Commission. Today, 
there are more than 6,500 licensed bro- 
kers, with 9,500 permits outstanding. 
Intercity LTL traffic is dominated by 
larger ICC authorized carriers. While the 
successful larger carriers increased 
their share of national LTL revenues 
over the past decade, these gains were 
generally being achieved by expansion 
into new territories rather than through 


in this fashion has intensified competi- 
tion and benefited the public by in- 
creasing the number of efficient carriers 


in this area during the 1990 fiscal year. 
The Commission has continued to 
consider safety fitness as a substantive 
issue in deciding whether to approve a 
transfer under 49 U.S.C. 10926 or to 
grant an exemption under 49 U.S.C. 
11343(e). During the fiscal year, the 
Commission adopted on an interim 
basis, and decided to seek public com- 
ment on its intention to implement per- 
manently, a revision to its policy gov- 
erning the processing of finance 
petitions and applications filed by truck- 
ing companies holding less than satis- 
factory safety ratings from the U.S. De- 
partment of Transportation (DOT).? The 
new policy imposes 1-year limited term 
conditions on finance transactions in- 
volving acquiring or surviving carriers 
that do not hold a DOT safety fitness 
rating. These carriers may have the con- 
dition removed upon receiving a satis- 
factory safety rating this year. The inten- 
tion of the new policy is to achieve 
parity with the revised safety policy gov- 
erning licensing applications that was 
implemented during the fiscal year. 
Prior to the start of the fiscal year, 
the Commission had determined that, 
pursuant to 49 U.S.C. 11341(a), its ex- 
Clusive jurisdiction over motor property 
finance transactions extends to the 
transfer of intrastate operating authori- 


? Transfer Rules, 7 \.C.C.2d 147 (1990). 


ties as a part of a broader transaction 
involving a carer's interstz te nghts. Dur- 
and applied its statutory authority in two 
proceedings involving the transfer of 
State certificates tha’: contained condi- 
tions prohibiting their transfer until the 
expiration of speciiied 5-year terms.* 
The Commission authorized the transfer 
of the certificates as part of broader 


cates and, therefore, exceeded its statu- 
tory authority. 
Rates And Rate Bureaus 

Under its negotiated rates policy,‘ 
the Commission issued decisions in nu- 
merous Cases involving negotiated but 
unpublished rates. These cases gener- 
ally involved efforts by trustees of 
bankrupt carriers to collect tariff rates in 
lieu of rates that were negotiated, billed 
and paid, but not filed with the Com- 
mission by the carrier. In the over- 
whelming majority of these cases, the 
Commission concluded that negotiated 
rates existed and that collection of un- 
dercharges based on a filed tariff rate 
would be an unreasonable practice in 
violation of 49 U.S.C. 10701(a).° 


3No. MC-F-19568, Con-Way Southern Ex- 
press, inc.—Control and Merger Exemption—Ho- 
henwaid Truck Lines, inc., and McMinnville Freight 
Line, inc. (not printed), served July 30, 1990; and 
No. MC-F-19616, Central Transport, inc.—Pur- 
chase Exemption—Brown Transport Corp. (not 
printed), served July 30, 1990. 

‘NITL—Pet. to inst. Rule on Motor 
Car., 3 1.C.C.2d 99 (1986), and 5 1.C.C.2d 623 
(1989). 

’See, e.g., No. 40243, Freightliner Corpora- 
tion—Petition for Declaratory Order (not printed), 


Rates and Practices of Advance United Express- 
ways, inc. (not printed), served February 26, 1990; 
and No. MC-C-30143, Utica Packing Company, et 
al.—Petition for Declaratory Order (not printed), 
served January 9, 1990. 


On June 21, 1990, the U.S. Su- 
preme Court issued a significant deci- 
sion that rejected the Commission's ne- 
gotiated rates policy. The Court ruled 
that the Commission's policy was con- 
trary to the language arid structure of 
the statute requiring a carrier to file its 
rates with the ICC and to charge only 
those rates that are on file (the filed rate 
doctrine).’ The Court heid that while the 
Commission has jurisdiction to find a 
rate unreasonable, it may not find it an 
unreasonable practice for a carrier to 
do what the statute requires — charge 
the rate specified in the applicable tar- 
iff on file with the Commission. The 
Court conciuded that it was a legisiative 
prerogative to modify or eliminate the 
filed rate doctrine if strict adherence to 
the doctrine was an “anachronism.” 

As the fiscal year closed, legisia- 
tion was pending in Congress that 
would have limited or modified appli- 
cation of the filed rate doctrine in nego- 
tiated rates cases." (See Legislative 


tinued to consider other reasonable 
practice issues involving filed tariffs. In a 
series of cases involving application of 
the Commission's credit regulations, the 
Commission found that the retroactive 
application by Campbell 66 Express, 
inc., of a “loss of discount” tariff provi- 


*Marsiin industnes U.S, inc. v. Prmary Steel, 
inc., 110 S.Ct. 884 (1990) 

'49USC 19762 and 10761 

* Ths legisiatio was not enacted during the 
101st Congress 


Sion, in an effort to collect undercharges, 
was an unreasonable practice.* 

took action in several proceedings in 
response to the escalation and volatility 
in fuel costs. In response to sharply ris- 
ing fuel costs in the early months of 
1990, the Commission adopted an in- 
terim rule that permitted motor carriers 
to independently file fuel-reiated tariff 
increases on 3 working days’ notice."° 
This rule expired on February 26, 1990, 
after diesel fuel prices stabilized and 
even fell to pre-rule levels.'' On August 
8, 1990. in response to the Persian Gulf 
crisis, the Commission reinstituted a 
three-day short notice filing of fuel-re- 
lated tariff increases, subject to a 
September 23, 1990, expiration date."’ 
Later, the Commission reduced the no- 
tice period to one day.’? The Commis- 
sion subsequently removed the 
September 23, 1990, expiration date 


from its short notice filing procedures 
in wew of the likelihood of continuing 


*See, eg. No. 40296. ADM of Mississippi. 
inc., and MDA of Mississippi. inc —Petition for 
Declaratory Order—Rates and Practices of Camp- 
bell 66 Express. inc (not printed). served June 20. 
1990, and No. MC-C-30134. Thomas J Lipton. 
inc. v Campbell 66 Express. inc. and Delta Traffic 
Service, inc. (not printed). served October 31. 
1989 The decisions apply findings made near the 
end of the 1989 fiscal year nn No MC-C-30135. 
The Mennen Company v Campbell 66 Express. 
inc., and Delta Traffic Service. inc. inot printed). 
served September 6. 1989 

Three Day Notice Pernod on Fuel Related 
Tanff increases, 6 |C C 2d 348 (1990). adopting a 
rule at 49 CFR 1312 39y) 

id, 61.C C20 584 (1990) 

*Special Tariff Authority No. 90-110. Three 
Workdays Notice Penod on Fuel Related Tanff in- 
creases (not printed). served August 8. 1990. grant. 
ing revet from 49 CFR 1312 39/2) 

‘Special Tariff Authority No 90-110 (Sub-No 
1), Petition to Establish an Emergency Fuel Sur- 
charge to Reopen (not printed). 
served August 22. 1990 


price changes for fuel.'* The Commis- 
sion declined to allow a reduction in the 
short notice filing period (beyond the 
10-day period authorized) for collec- 
tively filed fuel related increases. '* 

In a case of first impression, the 
Commission issued an interpretation of 
49 U.S.C. 10733 which permits motor 


rily defined as waste products for recy- 
cling or reuse in the furtherance of rec- 
ognized pollution control programs."’ 
The Commission found against a ship- 
per that claimed that negotiated reduced 
rates, rather than filed tariff rates, were 
applicable to its shipments of recycled 
discarded textile items. The Commission 
determined that the shipper's opera- 
tions, which involve the sale of wiping 
rags to government and private con- 
sumers, do not meet the requirements of 
a pollution control program. 

The Commission declined to insti- 
tute a proceeding to establish a rule 
that would require the filing of an appli- 
cation or justification statement when 
joint rate classification changes are 
publicly docketed and/or published in 
the National Motor Freight Ciassifica- 
tion."* The Commission was satisfied 


“Special Tariff Authority No. 90-110, Three 
Workdays Notice Penod on Fuel Related Tanft in- 
creases and Special Tariff Authority No. 90-110 


'S Amendment No. 3 to Special Tariff Authority 
No. 81-2500. Fue! Related General increases on 
Five Days’ Notice, HGCB, Petition to Reapen and 
Reconsider (not printed), served August 24. 1990 

"No. MC-C-30163, Motor Carer Audit & Col- 
tection Co., inc. —Petition for Deciaratory Order— 

Matenals Within the Scope of 49 U.S.C 
10733 (not printed), served June 13, 1990. 

'’ See the definition in Transportation of 
“Waste” Products for Reuse, 114 M.C.C. 92 (1971), 
120 M.C.C. 596 (1974), and 124 M.C.C. 583 (1976) 

“Ex Parte No. MC-192, Advanced Justifica- 


that the National Classification Com- 
mittee's collective ratemaking proce- 
proved, provide a full opportunity for 
Participation by interested parties. The 
Commission found that it would be un- 
necessary and impractical to require for 
each classification change a justifica- 
tion similar to that submitted by rate 
bureaus for general rate increases. 

The Commission initiated a pro- 
ceeding to conduct a review of the 
motor carrier ratemaking process, rate 
bureau activities, discounting, and 
other related motor carrier issues of ir~ 
portance to both shippers and carri- 

ers.'* This proceeding consolidated for 
couitentinn all collective motor carrier 
general rate increases proposed for ap- 
plication in 1990 for which the Com- 
mission had previously ordered investi- 
gations. The proceeding is designed as 
a fact-finding proceeding to assist the 
Commission in better understanding 
Current pricing practices in all sectors of 
the motor carrier industry. It is designed 
as a two-stage process. The initial 
phase is devoted to development of a 
factual record concerning coincident 
pricing practices, and the second 
phase is devoted to development of 
findings and conclusions as well as 
consideration of appropriate remedies 
and/or sanctions. 

In response to its notice instituting 
this proceeding, the Commission re- 
ceived numerous written comments 
from the public. In addition, the Com- 
mission conducted a full day oral hear- 
ing in the matter on September 5, 1990. 
As the fiscal year closed, the Commis- 
sion was considering the factual record 
developed on the motor carrier 
ratemaking process and its impact on 
the trucking industry. In view of the 


‘*Ex Parte No. MC-196. investigation of Motor 
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pendency of this investigative proceed- 
ing, the Commission decided to defer 
action in several related proceedings 


record assembied in the fact-finding 
proceeding.”° 

The Commission continued to re- 
view collective ratemaking agreements 
filed under 49 U.S.C. 10706. In one sig- 
nificant decision, the Commission or- 
dered the Household Goods For- 
warders Tariff Bureau (Bureau) to show 
Cause why it continued to need an- 
titrust immunity for collective activi- 
ties.2" The Commission's preliminary 
analysis had led it to question whether 
the Bureau was engaging in any activi- 
ties for which antitrust immunity was 
necessary and proper. The proceeding 
was pending as the fiscal year closed. 
In another important decision, the 
Commission granted provisional ap- 
proval of the revised collective ratemak- 
ing agreement filed by the Machinery 
Haulers Association (MHA).”? The Com- 
mission had previously denied MHA’'s 
application for approval of its agree- 
ment and revuked its antitrust immu- 
nity for collective ratemaking. In another 
proceedirig, tre Commission revoked 
the antitrust immunity of the only re- 


Ex Parte No. MC-180 (Sub-No. 1), Petition 
for Rulemaking—Discounting Practices, No 
MC-C-30029, Andrews Van Lines, inc., et al —Pe- 
tition for Declaratory Order, No. MC-C-30117. 
Regular Common Carner Conference—Petition for 
Declaratory Order—Range of Discounts and Cus- 
tomer Account Codes, and investigation and Sus- 
pension Docket No. M-30419. Consolidated 


Ex Parte No MC~195, Petition of Regular Com- 
mon Carner Conference for Establishment of Min- 
mum Rate Standard and Other Retief (not printed). 
served August 8, 1990 

* Section 5a Application No. 106. Household 
Goods Forwarders Tariff Bureau (not printed). 
served Novernber 28. 1989 

” Section 5a Application No. 58. Machinery 
Haulers Association (not printed). served Apri 13. 
1990 


maining water Carrier rate Dureau sub- 
ject to its jurisdiction in view of the Bu- 
reau's voluntary dissolution.?° 

The Commission discontinued an 
investigation of the reasonableness of a 
4.8 percent collectively-set general rate 
ney kag ey th = 
tain Motor Tariff Bureau (RMMTB), and 
of the lawfulness of independent action 
revenue increases for carriers that mir- 
rored or were similar to the collective 
amount proposed.** The Commission 
found that the general rate increase was 
justified and that there was no showing 
of improper collective action prior to the 
individual filings, nor any attempt by the 
rate bureau to improperly influence its 
members. The same issue is the subject 
of a petition by the U.S. Department of 
Justice which seeks revocation of the 
antitrust immunity of RMMTB for collec- 
tively-set general rate increases.” The 
Commission included the RMMTB in its 
investigation into rate making. The De- 
partment of Justice petition was pend- 
ing as the fiscal year closed. 


Operating Rights 

The Commission's major licensing- 
related activity was to revise the general li- 
censing form used to apply for motor and 
hold goods freight forwarder operating au- 
thonities.* The revised Form OP-1 unifies, 


emergency 
thorities. The Commission's decision 


“Section 5a Application No. 32, Columbia 
River Tariff Bureau-——Agreement (not printed). 
served February 20. 1990 

“No. 40212. Genera! increase, RMMTB. 


Governing Applications for Operating 
Authonty. 6 |. C.C.2d 266 (1989) 


saab naan hau tiene ome 
required to confer with applicants to cor- 
rect response deficiencies. 

In a proceeding that commenced 
in fiscal year 1989 in response to a peti- 
tion by a carrier whose operations be- 
tween points in Pennsylvania had been 
Se oe 

unauthorized, intrastate transportation, 
the Commission issued a significant in- 
terpretative decision in a declaratory 
order.”* Two categories of shipments 
moved between points in Pennsylvania 
through consolidation terminals peti- 
tioner had established in other States 
(.e., hub-and-spoke traffic). The Com- 
mission considered this traffic in light of 
established criteria 7° and found that the 


2” 49 CFR Parts 1160, 1162, and 1168, and the 
list of forms in 49 CFR Part 1003. 
7*=No. MC-C-30129, Pittsburgh-Johnstown- 
Altoona Express, inc. —Petition for Declaratory 
Grder (aot printed, served February 12, 1990. 
PUC. v. Arrow Carrier Comp., 
113 uce. 213 (1971). 


petitioner's hub-and-spoke operating 
pattern in general was valid under its in- 
terstate operating authority, except to 
the extent petitioner: (1) served, through 
an out-of- State terminal, points located 


operations between two terminals in 
Pennsylvania over a circuitous routing 
through another State. 

The second category involved pool 
quent to movement from out-of-State 
origins. The Commission considered 
this category of traffic in light of estab- 
lished principles © and concluded that, 
where the inbound shipments are ar- 
ranged by the shipper involved, the 


reships the goods, and there is no con- 
tinuing direction from the shipper, there 
is not the requisite fixed and persisting 
movement in interstate commerce. 

In another decision, the Commis- 
sion found that the inland movement of 
merchandise imported from the Far East 
to California ports aboard regulated 
ocean carriers, briefly held in a Califor- 
nia warehouse, and then tendered to 
Commission- -reguiated carriers for 


“Armstrong, inc.—Transportation within 
Texas, 2 |.C.C.2d 63 (1986), aff'd sub nom. Texas v 
United States, 866 F 2d 1546 (Sth Cir. 1989) 
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Mission regulation.” Although the ult- 
mate Ge mstinatons of the merchandise 
are not known before the ocean carner 
Geparts from the Far East. the destina- 
tions are determined for 70 percent be- 
fore, and for the remainder after. arrival 
at the distribution facility. As it is the 
fixed and persisting intent of the shipper 
at the time of the shipment that the mer- 
Chandise move beyond the warehouse 
facilites, the Commission held that both 
types of traffic move in foreign com- 
merce, particularly since no activity 
takes place at the warehouse that would 
Change the character of any shipments. 

in another case,” stee! purchased 
abroad moved via steamstup to port. 
was unloaded at the docks under a bro- 
ker's control, moved by unregulated 
Grayage from the docks to a shipper's 
warenouse located in the port area, and 
then moved by motor carner to the shup- 
per's facilities in the same State. The 
shipper had negotiated an interstate 
rate with the motor carner but was later 
billed for the difference between the in- 
terstate rate paid and the corresponding 
intrastate rate. The Commission found 
that, based on their “essential charac- 
in continuous foreign Commerce, and 
From the time of the purchase contract. 


"No. MC-C-30146, The May Department 
Stores Company and Volume Shoes Corporation— 
Petition for Declaratory Order— Transportation 
Withun Single State of Merchandise imported by 
Water (not printed). served June 15. 1990 

*No. MC-C-30152. Wilbanks Stee! Corpore- 
ton v. The Squaw Transit Company and Motor Car- 
ner Audit & Collection Co., a Division of Delta Traffic 
Service. inc. (not printed). served October 27. 1989 


vehicie dentification regulations at 49 
CFR 1056." An overwhelming majority 
of particyyants responding to the notice 
of proposed rulemaking “ opposed 
elrmunatior) of the identification require- 


@ proposal to eliminate its cargo lability 
insurance regulations at 49 CFR 1043. 
An overwhelming majority of partici- 
pants opposed removal of the cargo li- 


of the 1990 census before considering 
any new rules. The proceeding was 
pending as the fiscal year closed. 


Safety 

Motor carrier safety continues to 
be a primary concern when the Com- 
mission evaluates the fitness of an ap- 


plicant for new or expanded authority. 
Consistent with the intent of the Motor 


“Ex Parte No MC-4'1 (Sub-No 1). identiica- 
tron of Motor Verucies (not printed). served July 10. 
1990 

“id (not printed). served Novernber 28. 1989 

"Ex Parte No MC-5 (Sub-No 10). Removal of 


Zones and Termunal areas (not printed) served Apri 
26. 1987 
"id, 71C C24 (1990) 


Carrier Safety Act of 1984,** the Com- 
Mission Continued its efforts to identify 


modified the policy it had adopted in fis- 
cal year 1989 governing the submission 
and evaluation of safety fitness evi- 


and (3) all other applications filed by car- 
riers with conditional ratings are re- 
viewed on a case-by-case basis and ei- 
ther approved, subject to a 1-year term, 
or denied. The Commission revised the 
policy to the extent it had permitted 
granting unconditioned authority to car- 
riers (generally new entrants) that had 
no DOT safety ratings. Under the 
amended policy, the Commission will 
impose 1-year term limitations on grants 
of authority to unrated carriers.” If, in a 
particular situation, DOT is unable to 
rate a Carrier within the 1-year term, the 


*Publc Law No. 96-554 (October 11, 1984) 

* Safety Fitness Evidence—Licensing Proce- 
dures, 5 .C.C 2d 94 (1988) 

“ Rules Applications for Operating 
Authority, 6 .C.C.26 266, 261-282 (1989) 

“id, at 288 


upon receipt of a satisfactory safety rat- 
ing within the limited term, a carrier may 
petition to have the commodity service 
exception removed at the same time 
that the term limitation is re‘noved. 

sion adopted a liberal policy and created 
a sampie fill-in petition form to enable 
existing Carners to modify their authori- 
ties to exclude hazardous materials from 
the commodity authorizations. The ac- 
tions were precipitated by the State of 
Indiana's refusal to issue tax payment 
stamps to carriers desiring to operate in 
or through the State until such carriers 
either, (1) exclude hazardous Commodi- 
ties from their interstate operating au- 
thorities, or (2) file evidence of appropri- 
ate $1 million or $5 million in insurance 
covering hazardous materials trans- 
portation. The State will not accept affi- 
Gavits or other evidence from carriers 


clude hazardous matenals from motor 


cuuh Ganeine weuld be tamemiee te 6 
public demand or need (common car- 
rier authority) or consistent with the 
ity). Under the new policy, those ap- 
plicants that affirmatively seek ~ 


embrace ali hazardous materials (re- 
ring $5 million in liability | 
coverage) or only those specific haz- 


“ Rules Governing Appis. for Oper Auth — 
Rev. of Form OP-1, 61.C.C 24 675 (1990) 


ardous materials 
coverage of $1 million.“ 
The Commission also continued to 
treat safety fitness as a substantive 
issue for consideration in determining 
whether to approve transfers under 49 
U.S.C. 10926 and to 


imsurance 


of the Commission's policy in this area. 


Foreign Carriers 

During fiscal year 1990, the Cor- 
mission adopted final rules “ and mod- 
ified Form OP-2 governing applications 
for certificates of registration (CR) for 
certain foreign carriers.*° The rules im- 
plement changes in the statutory re- 
quirements “ enacted as part of the 
Truck and Bus Safety and Regulatory 
Reform Act of 1988.*’ The Act ex- 
panded the coverage of the registration 
requirement, but eliminated the require- 
ment for annual . Previously, 
carriers operating under lease to U.S. 
carriers or shippers (in the case of pri- 


0.49 CFR 1043 2(0K2) 

“49 CFR 1171 

“ Certificates of 
Carriers, 61.C.C 26 135 (1989) 

“49 USC. 10530 and 109221) 

“Enacted as Title IX. Subtitle B. of the Anti- 
Drug Abuse Act of 1988. Pubic Law No 100-690. 
102 Stat. 4181 


Foreign 


30 days to 20 days. This change should 
have no impact on DOT but could 


ply with insurance requirements by 
trip insurance instead of 
certifying evidence of insurance on the 
usual forms. Although Mexican carriers 
will no longer be required to file evi- 
dence of insurance with the Commis- 
sion, they will be required to have evi- 
dence of insurance in each vehicie 
operating in the United States. 


cation to self-insure, or other securities or 


agreements in the amounts prescribed. 
“ Certificates of Foreign 
Carers, 61.C.C 2d 251 (1989) 


“49 CFR 1043 2(DN4) 
“Foreign Mot Prvate Cars. Evidence of in- 
surance, 6 1C.C 2d 261 (1989) 


_ During fiscal year 1990, the Com. 


- During fisca! year 1990, the Com- 


valid only as long as the forwarders 
maintain in their tariffs, provisions that 
they do not own or operate any motor 
vehicies upon the highways in the 


operated under their direction and con- 
trol in the performance of transfer, col- 
lection and delivery service subject to 
Subchapter IV, Chapter 105, Subtitle IV 
of Title 49 of the United States Code. 

The Commission continued to re- 
view applications filed by motor carriers 
for authority to self-insure their bodily 
injury and property damage and/or 
cargo insurance. Duri.g fiscal year 
1990, the Commission granted three 
self-insurance application requests. 
Self-insured carriers are required to file 
periodic financial! and claims reports 
and the Commission maintains a com- 
prehensive monitoring program to en- 


Sure that the public is protected in the 


During the 1990 fiscal year, the 
Commission adopted a new rule *’ that 
permits motor common carriers of 
household goods to limit their liability 
for loss or damage to articles of ex- 
traordinary value. The new rule assists 


article, the carrier may limit its liability to 
$100 per pound, per article, for any ar- 
oe eee oe 

ceeds $100 per pound, per article in 


Household Goods, 6 |.C.C.2d 666 (1990), and 6 
1.C.C.2¢ 850 (1990) 


“No. MC-C-30174, Petition for Declaratory 


Marketing 
11910(aX2) (not printed), served Septernber 6. 1990 


The number of complaints re- 
ers Guring fiscal year 1990 declined to a 
new record-low from those received in 
any fiscal year since passage of the 
Housenoid Goods Transportation Act of 
1980. This year's data represent an 18 
year and an 8 percent reduction from 
1988, the previous record-iow year. 


“No MC-C-30029, Andrews Van Lines, inc. 


eta °° ~~" for Declaratory Order (not printed), 
~ 1987. 

4 ™o. MC-196., investigation of Motor 
Cen’ a ~ve Raternating and Related Proce- 
Gures aru = Ces. (not printed). served July 10. 
1990 
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BUS COMPANIES 


Financial Condition 


Greyhound Lines, Inc. (Greyhound), 
the predominant company in the inter- 
City bus industry and the Nation's only 
transcontinental bus company, accounts 
for more than 75 percent of the revenues 
generated by all Class | bus 

As the result of a strike, which 
began on March 2, 1990, Greyhound re- 
ported large declines in revenues, earn- 
ings and ridership during the first nine 
months of calendar year 1990 compared 
to the same period of 1989. Compared 
to the first nine months of 1989, operat- 
ing revenues for the first nine months of 
1990 and revenue passengers carried 
both declined about 32 percent. Net car- 
rier operating loss for the first nine 
months of 1990 was $75.6 million com- 
pared to a $50 million profit for the same 
period of 1989. Net loss, which includes 
interest expense attributable to debt in- 
curred to acquire the operations of Trail- 
ways in 1987, rose to $108.8 million dur- 
ing the first nine months of 1990, from a 
$9.3 million profit during the comparable 
period of 1989." 

Due to deterioration in its financial 
condition, Greyhound, on June 4, 1990, 
filed for bankruptcy pursuant to Chapter 
11 of the Federal Bankruptcy Code. 
Greyhound was able to maintain an ad- 
equate cash position through the end of 
fiscal year 1990 while under Chapter 11, 
since it was able to defer payments on 
most pre-bankruptcy debt including the 
debt incurred to acquire Trailways. huw- 
ever, due to the limited time period of 
bankruptcy operations, it was uncertain 
as of the end of the fiscal year, as to 
whether Greyhound would be able to re- 
organize and emerge successfully from 
bankruptcy. Greyhound planned to file a 
reorganization plan with the bankruptcy 
court on November 19, 1990. 


‘Data are obtained trom quarterly reports filed 
by Ciass | motor carriers of passengers. 


As a result of Greyhound’s bank- 
ruptcy, the Commission reviewed its 
self-insurance authorization and made 
certain revisions and amendments to the 
authorization.2 Greyhound was autho- 
rized to continue to self-insure at a $1.5 
million level rather than the $5 million 
level of the original February 16, 1989 
order authorizing self-insurance. The 
Commission is closely monitoring the 
Status of the self-insurance program and 
tine financial condition of the carrier. 


Operating Rights 

During fiscal year 1990, the Com- 
mission considered a substantial num- 
ber of motor carrier applications for au- 
thority to transport passengers. (See 
Appendix B, Table 1). Most of the com- 
mon carrier applicants, and nearly all of 
the contract carrier applicants, sought 
authority to conduct ciiarter and special 
operations, and the remainder sought 
authority to provide scheduled service 
over specified routes. The Commission 
considered a number of cases under its 
procedures for preempting State regu- 
lation in implementing its mandate for 
advancing the goals of the national 
transportation policy as applied to pas- 
senger Carriers. 

In a series of significant decisions 
in the exit area,? the Commission ap- 
proved the abandonment by Greyhound 
of passenger and package express 
services along eight unprofitable routes 
in five States: Kansas (2), Wyoming (I), 
Georgia (2), North Carolina (2), and Ten- 


?No. MC-1515, Greyhound Lines, inc., and GL/ 
Acquisition Company—Show Cause Order, (nc: 
printed), served June 6, 1990 and June 27, 1990. 

549 U.S.C. 10935, enacted in Section 16 of the 
Bus Regulatory Reform Act of 1982, Public Law 
97-261, 96 Stat. 1102 (1982). 


nessee (1). The Commission, consider- 
ing petitions by Greyhound for review of 
denying permission to abandon the in- 
volved routes, found, in each case, that 
the variable costs of providing the in- 
volved services exceeded the revenues 
derived from them,> that patronage 
along the routes was low, that alterna- 
tive passenger and package service 
was available, and that no financial as- 
sistance had been offered. 

In another situation involving Com- 
mission preemption of State regulation, 
the Commission considered a com- 


to a condition that a carrier provide sub- 
interstate service on the involved route.’ 
In the proceeding, the Commission 
considered allegations that the com- 
pany was providing intrastate service 
between hotels in New Jersey and 
Newark International Airport, at Newark, 
New Jersey, pursuant to an interstate 
certificate obtained to circumverit the 
requirement for obtaining the requisite 
intrastate license for the service. The 
Commission found that the defendant 


“Respectively, Nos. MC-1515 (Sub-No. 404), 
Greyhound Lines, inc., Exit Petition—Kansas (not 
printed), served March 22, 1990, (appeal denied by 
decision served June 2F, 1990); MC-1515 (Sub- 
No. 405), Greyhound Lines, inc., Exit Petition— 
Wyoming (not printed), served April 12, 1990; 
MC-1515 (Sub-No. 406), Greyhound Lines, inc., 
Exit Petition—Georgia (not printed), served April 27, 
1990; MC-1515 (Sub-No. 407), Greyhound Lines, 
Inc., Exit Petition—North Carolina (not printed), 
served May 22, 1990; and MC-1515 (Sub-No. 408), 
Greyhound Lines, inc., Exit Petition— Tennessee 
(not printed), served July 9, 1990. 

5Collectively, variable costs for the involved 
routes exceeded revenues by $538,564, an average 
of $67,320 a route. 

*See 49 U.S.C. 10922(cK2\B). 

749 U.S.C. 10922(cK2\J). 


was conducting substantial interstate 
intrastate operations were properly con- 
ducted.* The Commission applied these 
same statutory and policy considera- 
tions in two licensing cases, affirming 
the denial of interstate and intrastate au- 
thority in one ® and affirming a grant of 
such authority subsequent to court re- 
mand in another. '° 

In a rulemaking proceeding, the 
Commission revised its regulations in 49 
CR 1054 governing motor passenger 
carriers’ exercise of incidental charter 
rights."' The revised rules simplify and 
broaden somewhat the former rules, 
which had become practically obsolete 
as a consequence of the statutory 
amendments of The Bus Regulatory Re- 
form Act of 1982. The revised rules, 
among other things, broaden the territo- 
rial scope of existing incidental charter 
rights to permit service between ail 
points in the United States (including 
Alaska and Hawaii). This revision re- 
lieves carriers from the burdens of in- 
terpreting present case law governing 
the scope of operations permitted. 
Among obsolete requirements elimi- 
nated are provisions prohibiting certain 
one-way return movements. 


Two carriers filed petitions under the 
Commission’s procedures " for pre- 
empting State rate jurisdiction and au- 


* No. MC-C-30165, Salem Transportation Co. 
of New Jersey, inc. v. Princeton Ainporter, inc. (not 
printed), served March 26, 1990. 

*No. MC-213566 (Sub-No. 1), Michelle Long, 
D/B/A Strip Transportation Co., Regular-Route Pas- 
senger Service (not printed), served December 19, 
1989, affirming denial of the application in a prior 
decision served June 9, 1989. 

‘°No. MC-190567, Collins Coaches Ltd. Com- 


further following court remand served 
December 12, 1989. 

"incidental Charter of 
Regulations, 6 |.C.C.2d 159 (1989). 

'’? See 49 CFR 1143. 
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thorizing intrastate rate increases in situ- 
ations in which a State had denied, or 
failed to consider a request for, such in- 
creases. In one case, the Commission 
found that the Massachusetts Depart- 
ment of Public Utilities had neither is- 
sued a timely decision on the original ap- 
plication, nor filed an answer to a petition 
for review." The company had shown 
that its intrastate passenger fares were 
significantly lower than its current inter- 
state fares for comparable services 
within the State. As required by law," 
the Commission granted the company 
permission to increase its intrastate fares 
as proposed. The second case was 
pending as the fiscal year closed."* 


Service 


The Commission proposed to re- 
vise its regulations at 49 CFR 1061 lim- 
iting smoking on interstate passenger- 
Carrying motor vehicles. '® The proposed 
regulations would prohibit smoking (in- 
cluding the carrying of lit cigars, 
cigarettes, and pipes) on vehicles trans- 
porting passengers in scheduled or 
special service in interstate commerce. 
The prohibition also would apply to 
charter operations as defined in 49 CFR 
1054.2. This proceeding was pending 
as the fiscal year closed. 


'"3No. MC-C-30171, Peter Pan Bus Lines, 
inc. —Petition for Review—Massachusetts intrastate 
Rates (not printed), served December 19, 1989. 

“See 49 U.S.C. 11501/e). 

"*Docketed as No. MC~C-30176, Bonanza 
Bus Lines, inc.—Petition for Review—Massa- 
chusetts Intrastate Rates. 

‘*Ex Parte No. MC-194, Amencan Bus Associ- 
ation and United Bus Owners of Amenca—Petition 
for Rulemaking—Prohibition Against Smoking on 
interstate Motor Passenger Carner Vehicies and Ac- 
tion on Smoking and Health—Petition for Rulemak- 
ing—Prohibition against Smoking on interstate 
Motor Passenger Carrier Vehicles (not printed), 
served Septernber 10, 1990. 


During the fiscal year, 231 com- 
plaints were received by the Commis- 
sion from passengers utilizing intercity 
passenger service. These figures rep- 
resent a 34 percent decrease from the 
number of similar complaints (347) re- 
ceived in the prior fiscal year. The ma- 
jority of the complaints against passen- 
ger Carriers involved failures to provide 
scheduled service; delays in providing 
service in accordance with published 
operating schedules; service provided 
by unauthorized carriers; and occa- 
sional in-transit service failures, such as 
equipment breakdowns. There were 22 
complaints involving passenger carri- 
ers’ handling of parcels, luggage, and 
small shipments. 

Thirty nine of the complaints re- 
ceived involved overcharges in connec- 
tion with tariff rates or charges, and 55 
complaints involved dissatisfaction with 
the handling and processing of claims. 

The Commission continued its pro- 
gram of passenger carrier inspections 
at tourist attractions and recreational 
centers during the year to determine 
compliance with the ICC's insurance 
and licensing regulations. This prograrn 
consisted of 13 road checks and re- 
sulted in the inspection of 442 passen- 
ger vehicles. Most instances of non- 
compliance discovered were corrected 
by voluntary discontinuance of service 
until operating authority was secured 
and evidence of insurance was filed 
with the Commission. In some in- 
stances, noncompliance with insurance 
regulations required enforcement ac- 
tions which resulted in 152 consent 
agreements, 30 civil injunctions, and a 
civil contempt action. Other enrorce- 
ment actions against motor passenger 
carriers for violations other than insur- 
ance resulted in three civil injunctions 
and four civil forfeiture actions. In addi- 
tion, the Commission's monitoring ac- 
tivities included 18 compliance audits of 
bus Companies. 
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FREIGHT FORWARDERS, WATER CARRIERS, 
AND PROPERTY BROKERS 


Freight Forwarders 


In view of the Commission's limited 
residual jurisdiction in the nonhousehoid 
was little Commission activity in this 
area during fiscal year 1990. The Com- 
mission continued to license household 
goods freight forwarders during the 
~ as indicated in Appendix B, Table 

1, but it did not issue any decisions sig- 
nificantly affecting their operations. 


Water Carriers 


no jurisdiction over ferry transportation 
unless it makes a specific finding that 
exercise of its jurisdiction is necessary 
to carry out the national transportation 
policy.’ During the past fiscal year, in a 
court-remanded proceeding, the Com- 
mission issued a decision interpreting 
the scope of the ferry exemption.’ 

In its decision, the Commission dis- 
cussed the history of the statutory ferry 
exemption and addressed issues con- 
cerning the directness of the route, the 
character and frequency of service, and 
the distance of the route. The Commis- 
sion found that the proposed operation 
was a ferry service. It based its finding 
on a conclusion that prior decisions, to 
the extent that they may have arbitrarily 


‘49 U. S.C. 10544(a)(4). 

? Viking Starship, inc.—Common Carner Appii- 
cation, 6 1.C.C.2d 228 (1989). Petition for review 
v. ICC, No. 90-1053 (D.C. Cir). 


limited the permissible length of a ferry 
route, misconstrued the significance of 
distance and, therefore, interpreted the 
definition of a ferry too rigidly. The Com- 
mission found that what is important is 
whether the service at issue acts as a 
public highway connecting two points 
separated by water. 

The Commission examined the op- 
erations of the only remaining water car- 
rier rate bureau Conducting operations 
subject to the Commission's jurisdic- 
tion.2 The Commission found that all 
outward indications suggested that the 
bureau had ceased to conduct mean- 
ingful operations as a rate bureau. Sub- 
sequently, with the bureau's acquies- 
cence, the Commission dismissed the 
bureau's pending application for ap- 
proval of its amended collective rate- 
making agreement, revoked its antitrust 
immunity, and directed it to cease and 
desist from engaging in any interstate 
collective ratemaking activity. 
Property Brokers 

Although transportation brokerage 
continued to be a significant growth 
area throughout fiscal year 1990, the 
Commission did not issue any decisions 
materially affecting property brokers or 
reflecting new or changed policies re- 
garding regulation of their operations. 


‘Section 5a Application No. 32, Columbia River 
Tariff Bureau (not printed), decisions served No- 
vember 28, 1989, and February 20, 1990. 


INTERMODAL TRANSPORTATION 


The Commission extended its ex- 
emption of trailer-on-flatcar (TOFC) or 
container-on-fiatcar (COFC) operations 
to include independent motor pickup 
and delivery service arranged by or for 
the shipper in connection with the rail- 
road long-haul of the trailer or container.’ 
in 1981, the Commission exempted 
TOFC/COFC operations performed over 
rail lines and over the highway in rail- 
road-owned trucks,’ and in 1987 it ex- 
empted motor TOFC/COFC services 
Provided under joint rate or agency ar- 


Two intermodal common control 
transactions were authorized through 
exemptions. Blackstone Cap*tal Part- 
ners L.P., which controlled certain Class 
ii and tll railroads and two water carri- 
ers, was authorized to acquire contro! 
of CNW Corporation (CNW) and CNW’'s 
subsidiaries, notably the rail carrier. 


Western Rail Road Company, which 
owned 1.9 miles of track, extending 
from a quarry in Comal County, Texas, 
and extending to a connection of the 
Missouri Pacific Railroad Company.® 


‘improvement of TOFC/COFC Regulations 
(Pickup and Delivery), 6 .C.C.2d 208 (1989) 

“Improvement of TOFC/COFC Regulation, 364 
LC.C. 731, aff'd, Amencan Tructung Associations v 
ICC, 656 F 2d 1115 (Sth Cir. 1981). 

‘improvement of TOFC/COFC Regulations, 3 
.C.C.20 869 (1987). 

‘Blackstone Cap. Partners—Cont. Exempt — 
CNW Corp. et al, 5 .C.C.2d 1015 (1989). 

*Finance Docket No. 31679, Lafarge Corpore- 
tion—Contro! Exemption—Western Rail Road Com- 
Pany (not printed), served June 6. 1990. 


In a Gecision involving statutory is- 
sues of first impression, the Commission 
Getermined that it has junsdiction over 
equipment free time and demurrage 
rules and charges published by carners 
in tariffs covering joint motor-water 
transportation between the mainiand 
United States and terminalis in Puerto 
Rican ports.* The Commission found it 
relevant to the junsdictional issue that 


Prior to the beginning of the 1989 
fiscal year, the Commission had deter- 
rmwuned that t has exclusive junsdiction 
to regulate both the water and motor 
segments of certain joint, through 
movements between Puerto Rico and 
inland pounts in the United States.* Our- 
ing that fiscal year, however, a w.\ter 
common carrer and its motor Carn 


and the U.S. had been filed with the 
Federal Marit: me Commission. As a re- 
sult, the Commission instituted a 
Geciaratory order proceeding to deter- 
mine: (1) whether the Commission has 
primary and exclusive jurisdiction to 
judge the lawfulness of tariffs filed with it 


*Puerto Rico Frgt. Sys. inc. v. Trailer Manne 


Trans Corp., 6 1.C.C.26 337 (1989) 


tion.* The Commission considered the 
matter ai an 2pen voting conference on 
June 5, 19994. The Commission decided 
that it has jurisdiction to rule on the law- 
fulness of tariffs filed with the Commis- 


*No. MC-C-30168, Puerto Rico Maritime Ship- 
ping Authority and PRMMI Trucking, inc —Petition 
for Declaratory Order (not printed), served August 3. 
1989 


sion and further that the service at issue 
in the proceeding is not subject to (CC 
jurisdiction. The Commission's written 
decision had not been issued at the 
close of the fiscal year. 
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ENERGY AND ENVIRONMENT 


the Endangered Species Act,’ the 
Coastal Zone Management Act,‘ the 
Clean Water Act,® and other pertinent en- 
vironmental statutes. SEE works closely 
with vanous Federal and State agencies 
to ensure that environmental impacts are 


Rulemaking 
During the past fiscal year, the 
Commission proposed to revise its er- 
'42 USC 4331-4335 


"USC. 470 ef seq 

'16 USC. 1531-1542. Also see the mmpie- 
menting requiations of US Fish and Widitte Service 
and National Marne Fishenes Service 50 CFR 402 

*16USC. 145! ef seq. and see 15 CFR Par 
930 

‘339 USC. 1344, and see 33 CFR 323! 


vironmental! rules.* The + 


require environmental and/or histonc re- 


or 


"Ex Parte No 55 (Sub-No 22A). implementa. 
tron of Environmental Laws (not printed). served 
March 29. 1990 


necting tracks’ Another involves the 
construction of less than a mile of rail 
line to serve an industrial area.* SEE 


A. 
ers. In its decision approving the West- 
over construction, the Commission 


ment was served on September 7, 
1990, inviting public comment. This 
document recommended conditions to 


"Finance Docket No. 31599 (Sub-No 2). Burting- 


envronmental assessment served Apri 27. 1990. F)- 
nance Docket No. 31650 (Sub-No 1). Burlington 
Northern Railroad Company—Connector Track Con- 
Structon between Atrnore and Mobile, AL. and F- 


*Finance Docket No 31680. Mokena Minors 
Raiiroad Company—Construction in Will County, iL 
*Finance Docket No. 31498. Southern Blectnc 
Generating Company—Constructon—Piam Gaston 
to CSXT Railroad near Westover AL. environmental 
assessment served October 24, 1989. Finance 
Docket No. 31656. Joppa and Eastern Railroad 


Docket No. 31717, Petition of lowa Power inc. for 
Exemption from 49 U.S.C. 10901 

"Finance Docket No. 31498. Southern Blectnc 
Generating Company—Petition for Exemption— 
Construction of a Rail Line in Shelby County, AL 
(not printed), served January 10, 1990. 


protect water quality, waterways, and 
wildlife habitat. It also recommended 
conditions requiring Consultation with 
local authorities to address concerns 
about soil erosion, contro! of noxous 
weeds, and access for adjacent prop- 
erty owners. After the public's com- 
ments on the Joppa environmental doc- 
ument are considered, SEE will make its 
final environmental recommendations to 
the Commission. With respect to the 
Council Biuffs project, SEE has con- 
ducted environmental consultations 
with the applicant and is now awaiting 
the applicant's submussion of certain en- 
vironmental information to assist in 
SEE's analysis of the environmental im- 
pacts of this proposal. 

Another project filed with the Com- 
rmussion involves a proposal to construct 
a rail line to serve a new port facility to 


abandoned right-of-way to connec two 


ber of construction cases for which ap- 
plications have not yet been filed. For 


example, SEE has been conducting its 
prefiling environmental review of the 


'' Finance Docket No. 31536, Jackson County 
Port Authonty D/B/A Greenwood Island Terminal 
Railroad, Construction of a Line of Railroad at 
Greenwood Isiand, Pascagoula. MS 

’* Finance Docket No. 31320. indiana and Oto 
Railway Company Construction and Operation of a 
Line of Railway 7 Butler, Warren and Hamilton 
Counties, OH 


1989, to solicit public comment on the 
scope of the Environmental impact 
Statement to be prepared for this proj- 
ect. The proposed line is to be an ex- 
tension of an already authorized 82-mile 
line to be built in Montana to access low 
Sulfur coal. Among the potentially sig- 
nificant environmental issues identified 
in the scoping process were concerns 
about the impacts of the construction 
on adjacent farming and ranching activ- 
ities, water quality in the Tongue River, 
wildiife, and sites of cultural or religious 
significance to the Northern Cheyenne 
indians that may be disturbed by con- 

SEE has also agreed to participate 
as a Cooperating agency in the prepara- 
tion of an environmental impact state- 
ment to be prepared jointly by the De- 
partment of the Interior's Office of 
Surface Minin, Reclamation and En- 
forcement and the Montana Department 
of State Lands. This document will ad- 
dress environmental concerns con- 


‘Finance Docket No. 30186 (Sub No. 2). 
Tongue River Ratiroad Company—Construction and 
Operation of Additional Rai Line trom Ashland to 
Decker in Rosebud and Big Horm Countes, MT 


tal assessment to protect water re- 
in another proceeding, a Canadian car- 
ner sought to acquire approximately 
1,400 miles of line and trackage nights 
from a northeastern carner."* in that pro- 


found eligible for listing on the National 
Register of Histonc Places. SEE also rec- 
ommended conditions to protect histonc 
properties in several other smaller fi. 
nance transactions. 


Rail Line Abandonments 


SEE reviewed approximately 150 
abandonments during the past fiscal 


“Finance Docket No 31505. Rio Grande in- 


tions included restricting salvage to cer- 
tain times of the year when species were 
not present or breeding in the area and 


"Docket No AB-6 (Sub-No oe 
Northern Raitrroad Company—Abandonment 
faio County, Wi and Winona County, ame nat 
printed). served July 13. 1990 

'' See. for exarnpie, Docket No AB-6 (Sub-No 
317%. Burlington Northern Rairoad Company— 
Abandonment in Buffalo County, WI and Winona 
County, MIN, served July 13, 1990 


railroads to retain thew imterest in and re- 
frain from altering sites or structures that 
might be histonc until completion of the 


termining how to mitigate any adverse 
impacts. in cases where all parties 


agreed on appropriate mitigation, a 


sary to allow the applicant to remove the 
Gamaged bridge before being subjected 
to fines for obstructing navigation."* in 
another instance, the effect of abandon- 
ment on a histonc structure located in 
West Virginia was mitigated by comple- 
tion of a State historic inventory form.”° 

In instances when the Advisory 
Council on Historic Preservation does 
not approve a memorandum of agree- 
ment or no agreement was reached, the 
Advisory Council is afforded an oppor- 
tunity to comment on the effect of the 
abandonment on historic resources. 
the Advisory Council's comment in 
reaching its decision. For example, this 
was the case with abandonment of an 
ore dock and approach trestie in Michi- 
gan. SEE sought the Advisory Council's 


*“I16USC. 470 ef seq 

"Docket No Ab-6 (Sub-No 317%), Burlington 
Northern Rariroad Company—Abandonment—in 
Buffalo County, WI and Winona County, MN 

"Docket No. AB-55 (Sub-No. 329K), CSx 
Transportation, inc Abandonment Exemption in 
Boone County, WV (not printed). decided July 30. 
1990 


comment because no agreement could 
be reached on how to mitgate the wn- 
pacts of the abandonment on the hrs- 
toric ore dock itself. The State of Michi- 


CeSs Is time Consuming and not always 


* Docket No AB-303 (Sub-No 5). Wisconsin 
Central (td —Abandonment FE remption—in Mar. 
quette County, Mi (not printed) served Septernber 
19, 1990 


imformatonal requirements that are de- 
signed to facilitate the identification pro- 
cess. in addition, the Advisory Council 
on Histonc Preservation in ¢s comments 
to these proposed rules indicated its 
willingness to enter into a memorandum 
of agreement concluding that some 
Commission actions would have no ef- 
fect on histonc properties: this would ef- 
fectively eliminate the need to conduct 
historic review for many actions that 
now require historic review. The Com- 
mussion plans to continue to work with 
the Advisory Council to develop feasible 
approaches to historic review. 


There were developments in the 
Commission's implementation of the Na- 
tional Trails Systems Act (Trails Act) ” re- 
garding the conversion of abandoned rail 
cormdors to trails use. The Commission's 
Getermination that it was not required to 
assess the environmental effects of sub- 
sequent trails use of abandoned nght-of- 
way was upheid in court.” Also, SEE as- 
sisted in the preparation of a report to 
Congress on the Commission's efforts to 
implement the Trails Act.** 


~ Puphc Law 90-573 

“‘towa Southern R Co —Exempton—Aban-. 
donment, 5 1C C 2d 496 (1989). upheld in No 
89-2142. Todd Goos v interstate Commerce Cor. 
rrussion, (8th Cw 1990) 

“ Report of the interstate Commerce Comrns. 
svon, Conversions of Rad Corndors to Trads. sued 
Apri |. 1990 


TARIFFS 


The 1.3 million common carrier 
freight tariff filings of fiscal year 1990 re- 
flect a modest increase from the 1.25 
million tariff filings in fiscal year 1989. 
The steady receipt of tariffs at this level 
indicates continuation of the intense 
competition brought about by the dereg- 
ulatory iegisiative actions begun in 1980. 
constant at 1.1 million while rail tariff fil- 
ings increased significantly from 65,000 
to more than 100,000. International 
creased by 13 percent to nearly 74,000. 
from 33,000 to nearly 32,000. 

The 34,000 new rail contract filings 
ui fiscal year 1990 is a slight increase 
over the 32,000 contract filings of 1989. 
The continued growth of contract pric- 
ing over the past several years indicates 


in fiscal year 1991. The motor carrier in- 
Gustry is not yet authorized to file elec- 
tronic tariffs.’ 

The total of passenger tariff filings 
by all modes increased to 3,100 from 
the previous year's filings of 2,900. 


informal Rate Cases 
The Commission's Bureau of Traffic 


The issue 1S Pending on reconsideration in Ex 
Parte No 444 Electronic Filing of Tariffs 


allegec 

bills of bankrupt motor carriers and 
cessful in showing that many of the 
claims were not properly supported 
and, consequently, improper claims 


authorizing reparations 

waivers amounting to $5,854,457. 
Through the Commission's informal 
complaint proceedings, rail or water 
shippers may prevent expiration of the 


that a particular movement involves 
overcharges or that the charges are un- 
reasonable, refunds or waivers can be 
made without the need for formal pro- 
cedures. The ICC processed nine such 
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by the Commission. 


considered by the Board on its own ini- 
tiative. Of these proposals, two were 
suspended, and three were permitted to 
In addition, the Board also re- 
viewed 25 fuel-related adjustments to 
rates and charges, filed by the motor 
rate bureaus, in response to increased 
fue! costs resulting from the Persian Gulf 
bureau general increase proposals. 
Two petitions for reconsideration of 


by regional motor carrier bureaus,‘ and 
two genera! increases in rates and 
Charges applicable to household goods 
shipments which were filed by the 
Commission's tariff and rail contract-fil- 
Board considered 140 such applica- 
tions. Of those, 120 were granted; five 
were dened and 15 were withdrawn or 
returned vefore being decided. in addi- 
tion, nine special permission authorities 
were revoked upon request by appli- 
cants because they were obsolete Asa 
result of motor carriers for 
shortened public notice for rate in- 
creases to recover rapidly escalating fuel 
costs and to publish such increases by 
abbreviated tariff format, the number of 


nomic conditios and marketplace 
opportunities. 


‘Docket No 4031! independent Action on in- 
creases Within Middle Atiantic Territory (not 
printed). served February 28. 1990 

‘Docket No 40395. General increase, HGCB. 
February 4. 1990 (not printed). served May 14. 1990 

* Central States Motor Frewgnt Bureau. inc The 
Eastern Central Motor Carners Association, inc . 
Middle Atiantrc Conterence. Middiewest Mutor 
Fret Bureau. The New Engiand Motor Rate Bu- 
reau, inc. Niagara Frontier Tart Bureau, inc, Pa- 
cific iniand Tariff Bureau, inc. Rocky Mountain 
ners Rate Conterence. inc 


rulernaking proceeding which had pro- 
quired to have an independent public 


pose of the survey is to identify the non- 
reporting motor carriers that have in- 
creased their annual operating revenues 
above the levels that would require 


‘ex Parte No 468 Revew of Ratroad Depre- 
ciation Studies By independent Pubic Accountants 
(not printed), served April 29. 1968 and October 4. 
1990 


them to file annual and quarterly finan- 
Cost and Financial Analysis 

The Commission analyzed financial 
and cost evidence submitted by rail- 
roads and other parties in a diversity of 
proceedings involving such matters as 
the railroads’ cost of capital and rev- 


quate for 1988. This was the first annual 
revenue adequacy decision to be based 
upon the data in the new supplementary 
schedule to the Annual Report Forms 
R-1 filed by Ciass | railroads.’ This 
schedule includes consolidated data for 


Practice included using acqustion cost 


mined that the railroad industry's com- 
posite cost of capital rate was 11.5 per- 
cent for the year 1989.‘ 


’ Schedule 250. Consotdated information for 


Revenue Adequacy Determination 

‘Ratiroad Revenue Adequacy — 1988 Deterrry 
nation, 61.C.C. 26 163 (1980) and 6 1C C 2a 933 
(1990) 

*Rairoad Oost of Capita/—1989. 6 1 C C 20 


836 (1990) 


In coal proceedings, maximum rate 
reasonableness is determined by appli- 
cation of the Commission's constrained 
market pricing principles Contained in its 
Coal Rate Guidelines. In a case that was 
completed in June 1990, the Commis- 
sion found that the defendant railroads 
did not possess market dominance over 
one of several complaining shippers and 
that rates Charged to those market dom- 
inant shippers by one railroad were rea- 
sonable, but that the rates charged by 
the other railroad were unreasonable.® 


ing,’ and in two other proceedings the 
Commission awarded damages of ap- 
proximately $34,644 plus interest.® 

The Commission analyzed cost 
and financial evidence submitted in 
connection with railroad applications to 
abandon selected line segments. These 
analyses took into account the avoid- 
able loss or gain witici: would result 
from each abandonment through the 
determination of applicable revenues 
and avoidable costs. Cost and financial 
evidence were analyzed in other pro- 
ceedings involving trackage rights com- 
pensation and shipper purchases and 
acquisition of rail branch lines. 


‘Coal Rate Guidelines, Nationwide, 1 1.C.C.2d 
520 (1985) (“Guidelines”), aff'd sub nom. Consoli- 
dated Rail Corp. v. United States, 812 F.2d 1444 
(3d Cir. 1987) 

*Coal Trading Corporation, et al. v. The Balti- 
more and Ohio Railroad Company, et al., 61C.C2d 
361 (1990). 

’Docket No. 39886, Huron Valley Stee/ Com- 
pany v. Seaboard System Railroad, inc. et al. (not 
printed), served September 25, 1990. 

*Docket No. 39639, Vulcan Matenals Company 
v. Alton and Southern Railroad Company (not 
printed), served March 19, 1990, and Docket No. 
39812, Vulcan Materials Company v. Alton and 
Southern Railroad Company (not printed), served 
March 19, 1990 


The Commission analyzed the finan- 
cial data included in applications filed by 
motor carriers of property and passen- 
gers requesting approval to be self-in- 
sured for bodily injury and property dam- 
age claims and/or cargo claims. In 
performing these analyses, the Commis- 
sion determinec whether each applicant 
had the financial resources to fund its 
proposed self-insurance program and 
whether approval of a self-insurance plan, 
if warranted, should include conditions or 
restrictions to ensure th2 availability of 
sufficient resources to pay claims for 
Statutory minimum coverage levels. 

The Commission evaluated the fi- 
nancial condition of large transportation 
companies in order to determine wheter 
they were financially able to provide serv- 
ice. This included an intensive and con- 
tinuous monitoring of Greyhound Lines, 
Inc., the nation’s only transcontinental 
motor carrier of passengers, which has 
been operating under Chapter XI 
bankruptcy since June 4, 1990. Reports 
continued to be publicly released each 
quarter, which showed the latest rev- 
enues, earnings, and traffic volume data 
of Class | railroads, 100 of the nation’s 
largest trucking companies, 15 of the 


The Commission established the 
scope and procedural schedule for the 
first review of the Uniform Railroad 
Costing System (URCS).° This is a long 
term research project aimed at further 
improvements and refinements to 
URCS. Comments were requested on 
the econometric and statistical issues 
which underlie the URCS variability fac- 
tors. Under the procedural schedule, the 
Commission will issue a preliminary de- 
cision on October 20, 1992. 


*Ex Parte No. 431 (Sub-No. 2), Review of the 
General Purpose Costing System (not printed), 
served September 25, 1990 
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The Commission issued four quar- 
terly Rail Cost Adjustment Factor 
(RCAF) decisions, during the fiscal year, 
as part of its general increase proce- 
dures."° The methodology for calculat- 
ing the fuel and the material and sup- 
plies elements of the index underlying 
the RCAF were both revised.'' Addition- 
ally, a decision was issued defining 
which index data are non-proprietary 
and which are not.'? A seven-vear 
(1982-1988) productivity adjustment re- 
placed the six-year one used for the 
fourth quarter of 1989 and the first and 
second quarters of 1990."° It was first 
applied to the third quarter 1990 RCAF. 


Auditing 
Each Class | railroad is required to 


‘°Ex Parte No. 290 (Sub-No. 5), Quarterly Rav! 
Cost Adjustment Factor (not printed), served De- 
cember 22, 1989, March 20, 1990, June 21, 1990. 
and September 20, 1990. 

"Railroad Cost Recovery Procedures, 6 
1.C.C.2d 634, 956 (1990). 

'?Railroad Cost Recovery Procedures, 6 
1.C.C.2d 530 (1990). 

‘°Ex Parte No. 290 (Sub-No. 4), Railroad Cost 
Recovery Procedures-Productivity Adjustment (not 
printed), served June 21, 1990. 


submit a report from an independent ac- 
countant stating that spectied data in 
the Railroad's Annual Report Form R-1 
have been examined using agreed-upon 
procedures, and have been found to be 
in compliance with the Uniform System 
of Accounts for Railroad Companies. 
The accountant’'s report must present 
any material exceptions which may have 
come to the accountant’s attention dur- 
ing the examination. The Commission 
reviewed the working papers of inde- 
pendent accountants for each Class | 
railroad to determine compliance. 
Commission auditors also investi- 
gated transactions between and among 
railroads and their affiliated companies 
to determine the impact of such transac- 


BLANE PAGE 


7 | 


| 


TV 


io 


ENFORCEMENT 


injunctions, in fiscal year 1990, to insure 
future compliance with provisions of both 
the interstate Commerce Act and the 
'CC's regulations, and a total of $338.250 


joining the company from failing to 
cause shipments of household goods 
to be transported with reasonable dis- 
. failing to notify shippers of > 


ii} 
Hil 
i 


cessing and disposition of loss and 
damage claims.’ The injunction also re- 
quired Red Ball to reimburse the Com- 
mission for a portion of the costs in- 
curred in prosecuting the action. 

An injunction was obtained against 
Eagle Van Lines, inc., of Cleveland, 
portation of household goods and the 
processing of claims for loss and dam- 
age.’ Eagle was ordered to: (1) prepare 
Orders for Service and Bills of Lading 


of anticipated delays in pickup or deliv- 
ery; (4) for shipments moving on a bind- 
ing estimate, furnish such estimates in 
writing and demand a payment of an 
amount not exceeding the amount of 
the estimate; (5) for shipments moving 
pursuant to non-binding estimates, fur- 
nish such estimates in writing and relin- 
quish possession of the shipment upon 
payment of not more than 110 percent 
of the estimated charges; (6) prepare 
weight certificates in the form and man- 
ner prescribed; (7) acknowledge in writ- 
ing receipt of loss and damage claims 
within 30 days of receipt; and (8) pay 
decline, or make a firm settlement offer 
in writing to the claimant within 120 


‘interstate Commerce Commission v. Delia 
Transportation Group, inc., d/b/a Trans Country 
Moving & Storage. No. CV-89-2425 (ED. NY. De- 
cember 7, 1989) 

‘interstate Commerce Commission v Red Ball 
Van Lines, No. 89-CV-853 (ED. NY. January 30. 
1990) 

‘interstate Commerce Commission v. Eagle 
Van Lines. inc., No. 68-0861 (N.D. O#., April 3. 
1990) 
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Gays after the receipt of the claim or 
else advise Claimant in writing at the end 
of 120 days and after each succeeding 
60-day period of the status of the claim 
oe ne 


Inc., both of Plainview, New York, en- 
tered into a Consent Judgment and De- 
cree wherein they agreed to pay the De- 
partment of Justice a fine of $5,000.00 
and enter into a permanent injunction 
enjoining them against failing to comply 
position of loss and damage claims and 
the regulations governing the trans- 


in another case Bekins Van Lines, 
Co. paid a $20,000 civil penalty for its 


‘interstate Commerce Commussion v. Dorothy 
Voge! Moving Systems, inc, No 89-CV-108 (ND 
NY., May 4, 1990) 

‘United States v. Fiustung Van & Storage Co. 
inc., and Ebb Van Lines, inc., No. 88-CVv-1697 (ED 


Van Lines, inc.. No. 89-CV-4011 (E.D. NY. March 2. 
1990) 


Bekins undertook a revision of its ac- 
counting and cash processing systems 
to assure its future compliance. 


Smali Business Protection 


Guce and dry goods, from requiring 
owner-operators to pay “lumpers” to 
unioac.* The lawsuit arose from an inci- 
dent where an owner-operator was 
beaten after refusing to pay three 
lurnpers to unload his trailer. 

CRST, a Class | common and con- 
tract carrier of general commodities, 
was permanently enjoined from failing 
to refur: duplicate payments within 30 
days of discovery.’ The company re- 
funded in excess of $100,000 in illegally 


pleted refunding overpayments and 
Guplicate payments to its customers. '° 


Case concluded under F edera! Ciawns Collec - 
tion Act (31 U.S.C. 3711). Agreement of Settlement, 
Gated February 9. 1990 

"interstate Commerce Commission v. Con- 
surner Markets, inc, No 89-3185-CF-S—4 (WD. 


inc., No. C-87-0139, Cedar Rapids. iowa (N.D IA. 
May 4, 1990) 

‘Agreement of Settiement. dated August 11. 
1989. final payment. May 9. 1990 
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A total of 260 items were refunded be- 
tween January 30 and May 30, 1990. 

ing $283,192.45. A grand total of 
$1,175,241.08 was refunded pursuant to 
the terms of the Agreement of Settlement. 

in another similar case, Willey’s Ex- 
press, inc., of Concord, New Hamp- 


fect; and operating without a bond in ef- 
fect and on file with the Commission and 
without a license.'? REJ was ordered to 
make restitution of illegally retained 


The Commission obtained a civil 
penalty of $251,700 from Lyphomed, inc. 


for misdescribing freight to a motor camer 
which resulted in the underpayment of 


interstate Commerce Commission v Wiley 's 
Express, No 886-78 (D NH. January 10. 1990) 

interstate Commerce Commussion v Fieet 
Rai, inc, No. 66-C-6480. (ND IL. November | 
1989) 

‘interstate Commerce Comrwssion v RE J 
Transport, No. 90-C-212, (N.D OK... July 18, 1990) 

‘Agreement of Settiement (Septernber 14 
1990) 


obtained ordering Viacom Holding, 1985. 
LTD., a Canadian carrier, to comply with 
the owner-operator leasing regulations in 
its U.S. operations. * The camer had failed 
to comply with a number of the Commis- 
sion's truth-in-leasing regulations. 
Fraudulent Activity 

included within this category of 
fraudulent practices are cases involving 
fraud, bribery, and violations of ethical 
standards governing the conduct of at- 
torneys and practitioners who represent 
Cclents before the Commission. 

In a Case involving insurance fraud, 
Jack Ivey Etheridge, was sentenced on 
April 6, 1990, to five years in prison and 
ordered to make restitution in the amount 
of $237,393.83 to victims of his fraudu- 
lent scheme.'’ Ethendge had pied guilty 
to mail fraud in Connection with the sale 
of bogus insurance policies to passenger 
Carriers. 

On November 17, 1989. Bobby R. 
Johnson was sentenced to one year in 
prison and Shirley Davis was sentenced 


Agreement of Settiement (March 16. 1990) 

‘ interstate Commerce Cormmssion v Viacom 
Holdings, 1985. Ltd No CB89-1441 WD WA. Oc 
tober 1. 1990) 

United States v Jack Ethendge. CR No 
89-40-A VD LA. Apri 6. 1990) 


to six months in prison."* The Commis- 
sion reported in last year’s Annual Re- 
port that Johnson had pled guilty on 
September 1, 1989, to one count of mak- 
ing false statements to the ICC in viola- 
tion of 18 U.S.C. 1001 and Davis pled 
Quilty to accepting a gratuity in violation 
of 18 U.S.C. 201. Johnson, the President 
of B. J. Express, inc., and Ray's Express, 
inc., both of Cincinnati, Ohio, also di- 
vested himself of all interests in the truck- 
ing industry as part of the plea bargain. 
Johnson was indicted in February 1989 
for making numerous false statements to 


the ICC and the Military Traffic Manage- 
ment Command (MTMC) in connection 


The Commission reported in last 
year's Annual Report that Ralph J. Zola, 
North American Transport Co., inc. and 


that Mr Zola had evaded the revocation 
order by acquiring the stock of a defunct 
Carrier, and using its operating authority 
to continue operations the Commission 
revoked. The Commission revoked the 
replacement authority and directed Mr 
Zola to cease and desist from engaging 
in any transportation activity within the 
Commission's jurisdiction. 


*United States v. Bobby FR Johnson, No 
CR-1-89-016-0' (S.D. OM. November 17. 1990) 
and United States v. Shiriey J Davis. No CR-1-89- 
018-03 (SD. OH, November 17. 1989) 

*No. MC-C-30003. Ralph / Zola. North Amer 
ican Transport Co., inc, and Auto Caravan Com — 
Show Cause Proceeding. 5 11C C 2d 655 (1989) 


The United States Court of Appeals 
sion of the Commission revoking the 
operating authority of the successor 
carrier but concluded that the Commis- 
sion's prohibiting Mr. Zola from direct or 
indirect involvement in any \CC-regu- 
lated activity was too broad a remedy.”° 
The Commission's decision on remand 
directing Mr. Zola to cease and desist 
from directly or indirectly engaging in 
the for hire transportation of motor vehi- 
tion was affirmed by the Third Circuit.?’ 

In a Case involving qualifications to 
represent others before the Commis- 
sion, a practitioner was disbarred from 
practice for failure to provide appropriate 
representation for his clients.”? The prac- 
titioner admitted the charges against him 
and tendered his resignation. 

in another case, the Commission 
suspended a practitioner from practice 
for one year.’ The Commission affirmed 
the Administrative Law Judge's finding 
that the practitioner had engaged in traf- 
ficking in authorities by his establish- 
ment and sale of small carriers for which 
he obtained authorities from the Com- 
mission by means of false and fraudu- 
lent representations. 


Unsafe or Uninsured Operations 


All motor carners seeking operating 
authority from the Commission must es- 


tablish that they are fit to conduct the op- 
erations they propose and are willing to 
conform to statutory and administrative 
requirements, including Federal Motor 


Carner Safety Regulations. Safety fitness 
iS a prMary Concern of the Commission. 


Zola v interstate Commerce Comrmvssion 
889 F 26 SOBI3G Cr 1989) 

Raiph J Zola. interstate Commerce Com 
rmssion and the United States of Amenca. No 90— 
3018. Thwd Crcut, August 14, 1990 

Ex Parte No 488. in The Matter of um G 
Pritzer (not printed). served June 15. 1990 

‘Ex Parte No. 481. in The Matter of Doyle G 
Owens (not printed). served July 25. 1990 


requested by the applicant. This change 
iN policy permits the Commission to 
identify applicants seeking this authority 
and to increase pre-licensing safety 
checks. !t also makes it easier for truck- 
ing Compames to meet thei state insur- 


Commission's fied staff conducts an in- 
vestigation. Where violations are found, 
the Commission then seeks voluntary 
compliance through consent agree- 
ments by which involved Carners agree 
not to operate until they have obtained 
appropriate insurance coverage. During 
fiscal year 1990, the Commission ob- 
tained 1,435 consent agreements in in- 
surance cases. As appropriate, me 


carriers fail or refuse to obtain pre- 
scribed insurance. For example, the 
Commission obtained an injunction 
against Cons iidated Transportation, 
inc. and Bernard R. Seidiing, enjoining 
them from transporting hazardous ma- 
terial without adequate msurance.** 
Overall, there were 80 injunctions ob- 
tained against Carners during the fiscal 
year for lack of adequate insurance. 
The Commission conducts follow- 
up investigations to ensure that carners 
comply with consent agreements and in- 


an injunction, C.M.V. Associates, Ltd. 
d/b/a Trans Express, Allentown, Penn- 
Sylvania, and its President, Kent Craven, 
were found in contempt of court for vio- 
lating a permanent injunction order 
which prohibited Trans Express from 
transporting passengers in interstate 
commerce without the necessary oper- 
ating authority and insurance cover- 
age.” The Court ordered the six mini 
buses operated by Trans Express and 


‘imerstate Commerce Comrmrssion v Conso/ 
dated Transportation inc and Berard R Sering. 
No 60-C-5272-S (WD WI. November 2. 1989) 

intersiate Commerce Commission v CMV 
Associates, Ltd. d’bia Trans Express. and Kent 
Craven, No 90-227  D PA. March 19. 1990) 


Craven to be impounded by the U.S. 
Marshal and also ordered the defen- 
dants to post a $25,000 bond with the 
Court which would be forfeited upon ev- 
idence of continuing violations of the in- 
junction. The defendants were also or- 
Gered to pay attorney's fees and other 
Costs incurred by the ICC in prosecuting 


well as suspensions and revocations of 


~ yt LT 


tentional noncompliance with numerous 
Federal Motor Carrier Safety Reguia- 
tions.** The Commission found that Bu- 
lifant’s willful noncompliance with the 
FMCSR continued unabated following 
the cease and desist order and that the 
carner further defied the Commission's 
order by operating, by the device of a 
sham leasing arrangement, during the 
30-day suspension period. in light of ev- 
idence that the pnncipals of Bulifant had 


ton Leasing's operating authority and is- 
sued a Cease and desist order against 
Joseph D. Bulifant and Walton J. Buili- 
fant prohibiting them from engaging in 
mission's jurisdiction until further order 
of the Commission. 


"No MC-C-30160. M Bulfant Tructung, inc 
investigation and Revocation of Certificates (not 
printed). served December 22. 1989 


The Commission's litigation contin- 
ued to focus on significant issues aris- 
ing under the Staggers Rail Act of 1980 
and the Motor Carrer Act of 1980. A 
high percentage of the court cases of 
the Office of the General Counsel! again 
involved the nghts and remedies of rail 
labor. The vast majority of court deci- 
have upheld the Commission's deci- 
sions. in those instances where the 
courts reversed or remanded decisions 
to the Commission, the Commission 
has either sought a rehearing by the 
courts, or it has reopened its proceed- 
ings to reconsider its views. 

There were 337 pending cases at 
the beginning of the fiscal year, with an 
additional 57 cases filed Guring 
the year. As of September 30, 1990, the 
courts had decided 74 cases, 

320 cases pending at the end of the 
year. Of those 74 concluded cases, the 
Supreme Court decided 2, there were 9 
63 remaining decisions were issued by 
the various federal courts of appeals. 


Rail Labor. in the area of rail labor, 
the Supreme Court on March 26, 1990. 
granted petitions filed by the railroads ' 
to review a decision in which the United 
States Court of Appeals for the District 
of Columbia Circuit ruled that the Com- 
mussion did not have the power under 
Section 11341(a) to override provisions 
of collective bargaining 2 In- 
volved in the dispute before the S..- 
preme Court are two Commission deci- 
sions, reversed by the D.C. Circuit, that 
affirmed awards of arbitration commit- 
tees acting pursuant to labor protective 


‘No. 89-1027. Norfolk and Western Raliway 
Company v Amencan Tra’ Dispatchers Associa 
tion. and No 89-1028. CS Transportation. inc v 
Brotherhood of Rariway Carmen 

* Brotherhood of Railway Carmer v (OC. 880 
F.2d 562 0 C Cw 1989) 


in the other, and in doing so, modified 
certain terms of existing collective bar- 
gaining agreements to permit impie- 
mentation. These matters remained 
pending before the Supreme Court at 
the close of fiscal year 1990. 
Following the D.C. Circuit's re- 
mand, however, the Commission re- 
opened the proceedings and sought 
comments by the parties and the public 
on two issues that the D.C. Circuit de- 
clined to address. After considering 
these comments, the Commission held 
that, pursuant to section 11347, its au- 
thority to modify collective bargaining 
agreements is generally lwmited to the 
selection of work forces and the assign- 
ment of employees, with some quailifi- 
Cations, and only to the extent neces- 
Sary to permit the carying out Of & 


U.S.C. 11341(a) foreciosed resort to Rail 
Labor Act (RLA) remedies for modifica- 
tion or enforcement of collective bar- 
gaining agreements (CBAs), at least to 
the extent of the authority to modify 
CBAs without resort to RLA under 49 
U.S.C. 11347, but only as needed to 


‘CS Corporation — Contro/ — Chess Sys- 
tern, inc. and Seaboard Coast Line industnes. inc. 
41C C 20 641 (1988) and Norfolk Southern Corpo- 
ration — Control — Norfolk and Western Ratway 


Company and Southern Railway Company. 4 
1C C20 1080 (1988) 

‘CS* Corp —Contro'—Chessie and Seaboard 
C11, 61C C24 71511990) 


ler approval of the sale of a rail line and 
the transfer of trackage nights from one 
railroad to another railroad.* The Com- 
mission had upheld an arb *rator's re- 
jection of a union claim that its mem- 
bers were entitied to carry the terms of 
their existing collective bargaining 


unions or their right to sue. in opinions 

iding two related rail labor cases, the 
Seventh Circuit issued an important rul- 
ing related to the standing doctrine.’ It 
held that under the Interstate Com- 
merce Act, a rail employee does not 
have a protected interest in retaining the 
Status Quo such a to give him standing 
to challenge thw: merits of an exempted 
acquisition of : rail line where no parties 
having standing, such as shippers, have 
Gone so. Labor has standing in its own 


‘United Transportation Urwon ~ ICC, 905 F 2a 
463 OC. Cr 1990) 

*Southern Ry Co. & Norfolk So Comp — 
Pur— ti CARR. $1C C26 B42 (1989) 

‘See Simmons v (CC, 900 F 2d 1018. renear- 
ing Gerved, 909 F 20 186 (7th Cw 1990). affirrning 
FD 31110, Chucago-Chemung Raitroad Corp -Ex- 
emption. Acquisition and Operation-Rai Line of 
Chicago and North Western Transp Co Between 
Marvarc and Chemung in McHenry Cty. i (not 
printed). served March 18. 1988. and Sinrnons v 
10C, 900 F 26 1023 (7th Cw 1990), affirrning AB-' 
(Sub-No 221K), Chicago and North Western 
Transp Co -Abandonment Exemption-Boone Cty . 
i. (not printed). served May 8. 1989 


rest a challenge to the merits of the 
transaction on the interests of third par- 
tes such as shippers, or on the public 
interest. In addition, the court deter- 
mined that off-line shiopers lacked 
standing to challenge the Commission's 
environmental assessment. The court 
Genied requests for rehearing and for 
rehearing en banc in both cases. Time 
for the filing of a petition for a writ of 


tionality of this interim trails use 
statute.’ The Court ruled that the Trails 
Act does not result in an uncompen- 
sated taking because the Tucker Act "' 


*United Transportation Ureon » 1OC, 691 F 2d 
908 (DC. Cw 1989). cert den 110 S.Ct 3271 
(1990). aff'ing Exemption From 49 USC 11322(a) 
for Certain interiocking Directorates, 51C C207 
|‘ 988) 

"Pubic Law 90-573 

Preseautt v (OC, 110 S Ct 914 (1990) 

"28USC. 1491 


81 


is available to redress the claims of re- 
versionary landowners whose property 
is taken as the result of interim trails 
use. it then held that the statute is a 
valid exercise of the Commerce Clause 
power. The Court observed that this iaw 
was Gesigned to advance two valid con- 
gressional objectives: (1) the creation o* 
new recreational trails and (2) rail bari: - 
e® ee ae eee Se a ge 


see 
be 


statute at 49 U.S.C. 10910 notwith- 
standing the fact that the statute does 


«Ral Dantng. as used here means the pres. 
ervation of abandoned ra corndors for use im the 
possibile future reactivation of ral service 

"Todd Goos v (CC. US.CA. 8th Cir No 
89-2142 (decwted August 2 1990) af 9 lowe South 


LC. C.20 496 (1980) 


not expressly authorize the Commission 
to do so.‘ it also agreed with the Com- 
mission's Genial of a purchaser's re- 
Quest to receive a second interchange 
or to construct new trac alongside the 
existing line on the ground that the 
feeder provision 1s aimed at the transfer 
of existing ines, not the creation of new 
ones. Furthermore, the court agreed 
that Congress did not intend for this 
forced sale provision to be used to es- 
tablish a competitor for overhead traffic. 

Rates. The courts affirmed two 
Commission decisions in which the 


upheld a Commission decision dismiss- 
of Western coal. Because the shipper 


to determine market dominance betore it 
missal of another complaint for a lack of 


“Oneney Raiiroad Compary. inc v 10°C. 92 
F 2d 66 (DC Cw 1990). petmon tor renearng dened 
June 26.1990 affg Oneney Raitroad Co —feeder 
Line Acquisition —CS* Transportation inc Line Be 
tween Greens and ivalee, AL. 51 C C 2d 250 (1980) 

‘Westmoreiand Coal Sates Co wv ICC and 
United States. No 89-3652 (USCA 36 On Apr 9. 
1990) (per cunarn) aff'g Westmoreland Coa! Sates 
Co v Denver and RGWR Co. 5'1CC 2a 75! 
(1989) 


market dominance. The Commission, 
relying on 49 U.S.C. 10728, found that # 
could consider the reasonableness of 


Based on an examination of the rev- 
enues and costs of the special service. 
the agency had found that there was an 
absence of market dominance and, ac- 


among others, a prohibition upon ac- 


ing a railroad to Convey a line to Amtrak 
and exempting Amtrak's reconveyance 
of that line to a third party railroad. "* The 
court held that this taking was not au- 
thorized by section 402(d) and, accord- 
ingly, was void. The court found that the 
Commission's use of its condemnation 
power to force the conveyance of prop- 


* Shenango inc and Pittsburgh and Ofuo Val 
ley Rattway Co + 'OC and United States, No 
89-3735 USCA 36 Cr May 30. 1990) er cu 
nam). aff'¢ . inc. v Pitts, Charters & 
Yough Ay, 51C C 2a 995 (1989) 

Consol Ral Comp. eta »¥ USA andiC Cc 
896 F20 574 OC Cw 1990) reversing Ex Parte 
No 319. investgeron of Frt Rates Recyclable 
Commodities. $1 CC 2d 101 (1968) 

"a5 USC S62) 

Nationa’ Raviroad Passenger Corpo son — 
Conveyance of Boston and Mame Corporavion in 
terests » Connecticut River Line. 41C C 20 4? 
(1988) reversed sub norm Boston and Maine Cor 
poration « interstate Commerce Comrwssion No 
66-163! OC Cr (1980) 


erty from one private owner to another 
exceeds its authority under the Rail Pas- 
senger Act. it heid that Amtrak could not 
use that statute to bring about a change 
in ownership with regard to property 
that it does not need itself even if a pr- 
vate party is willing to pay for the privi- 
lege of having the property condemned. 
The court also found that this transac- 
ton was excluded from the scope of the 
section 402(d) condemnation authority 
because the property was to be ac- 
quired for a private railroad’s use, not 
Amtrak's. Finally, the court concluded 
that Amtrak did not require a fee interest 
in this , soperty to provide passenger 
service because Amtrak could have 
achieved that result by acquiring a 
lesser interest in the property. The Com- 


Railroad Sales. in a case of first m- 
pression, the Seventh Circuit ruled that 
mission's order approving the sale of a 
portion of the lines owned by the 


ceedings.” In denying a petition for re- 
hearing, te Court also ruled that it lacked 
jurisdiction over the Commission's order 
suant to 49 U.S.C. 11103, to the new 
Carner because this issue was part and 
parcel of the matters referred to the 
Commission by the bankruptcy court.”’ 


” See Rattway Labor Executwes Ass'n v (OC. 
894 F 2d 915 (7th Cw 1990). denying rewew of Pio 
Grande industries, inc Purchase and Trackage 
Pignts-Circago. Missour & Western Ry Co Line 
Between St Lows & Chicago. 5 1 C C 20 952 
(1989) 

Raitway Labor Executives Ass ov 1OC. Nos 
89-3148 and 69-3708. USCA. 7 Cw iGecwded 
July 12, 1990) 


Railroad Mergers and Consolida- 
tions. The Fiftn Circuit issued an opinion 
affirming two Commission decisions in 
the area of rail mergers and consolida- 
tions.” In the first case, the Commission 
approved the leveraged buy-out of the 
Southern Pacific by the Rio Grande.?? In 
the same order the Commission also ter- 
minated the voting trust of Southern Pa- 
Cific and its order that the Southern Pa- 
cific be divested following the denial of 
the Santa Fe Southern Pacific merger. In 
the other proceeding the Commission 
found that the Morgan Stanley investment 
house would not be in control of Rio 
oe ee eee eee 

Grande acquisition of Southern Pacific. 

Railroad Accounting. \n the area of 
railroad accounting, the D.C. Circuit up- 
held the Commission's 1988 amend- 
ment to its railroad costing standards for 
determining costs and return on value in 
rail abandonment and subsidy proceed- 
ings to put into effect certain recom- 
mendations of the Railroad Principles 
Accounting Board.”® Pursuant to this 
change, economic or opportunity costs 
would now be calculated by applying the 
nominal, instead of the real, cost of cap- 
ital to the net liquidation value of the line. 
The court rejected petitioner's claim that 
the Commission's use of the nominal 
cost of capital to calculate opportunity 
costs double-counts for inflation. The 
Court noted with approval that the Com- 
mission's , which combines 
the use of an annually calculated nomi- 
nal cost of capital with an adjustment 
that removes any gains expected from 
the railroad’s holding the assets for one 


*Kansas City Southern industnes, inc. v ICC. 
902 F.2d 423 (Sth Cw. 1990) 

‘Rio Grande industre=, et al —Control—SPT 
Co., et al, 41.C.C.2c 634 (1988) 

‘Finance Docket No. 31243, Declaratory 
Order—Controi—Rio Grande industnes inc. (not 
printed), served August 25. 1988 

“Commonwealth of Mass. v. ICC, 893 F 2d 
1368 (0.C. Cir 1990), aff'g Ahandonment Reguila- 
tions—Costing, 5 1.C.C 2d 123 (1988) 


year, appropriately adjusts opportunity 
costs to remove any doubie count. 


Trucking Issues 

Rates. in a highly significant case,”* 
the Supreme Court reversed a decision 
applying the Commission's ne, otiated 
rates policy for motor carriers.?’ Under 
that policy, the Commission had found 
unreasonable the practice of failing to 
file tariffs covering reduced, negotiated 
rates, and then (usually after bankruptcy) 
attempting to collect charges on the 
basis of the higher, filed tariff rate. It was 
the Commission's position that collec- 
tion of the higher rate would in effect re- 
ward a Carrier for violating its duty to file 
a tariff covering the new rate. The Su- 
preme Court's decision concluded 
lengthy litigation during which most of 
the federal courts of appeals had upheid 
the Commission's position. The Court's 
decision explicitly left open the issue of 
the reasonableness of the filed rates lev- 
els and is likely to result in a new course 
of litigation concerning the reasonabie- 
ness of those rates (as opposed to 
motor Carrier practices) involved. 

In another significant rates case, the 
Third Circuit upheld the Commission's de- 
cision that inadvertence clauses con- 
tained in motor carner tariffs are not per se 
illegal under 49 U.S.C. 11707 and 
10730(b).”* inadvertence clauses are tariff 
provisions specifying that if the shipper 
fails to declare a value for a shipment, that 
shipment will be insured at the lowest rate 


* Maisiin industnes v. Pnmary Steel, inc., 110 
S.Ct. 884 (1990) 

*" No. MC-C-10961, Primary Steel, inc. v. Mais- 
lin industnes, U.S. inc. et al. (not printed), served 
January 19, 1988. aff'd Maisiin industnes, U.S., inc., 
et al v. Prmary Steel, inc., 705 — Supp. 1401 (WD 
Mo. 1988), aff'o Marsiin industnes, US., inc. v. Pn- 
mary Steel, inc. 879 F.2d 400 (6th Cir 1989) 

“*See National Small Shipments Traffic Con- 
ference, inc. v. United States, 887 F 2d 443 (3d. Cw 
1989). affirming MC-C-30102, National Small Ship. 
ments Traffic Conference, inc, et al. v. Consolidated 
Freightways Corp, et al (not printed), served Jan- 
vary 23, 1989 


permitted in the tariff. Finding no clear leg- 
islative intent on the question, the court 
accorded deference to the Commission's 
conclusion that a bill of lading, taken 
together with a tariff containing an inad- 
vertence clause, constitutes a written 


lowing United Parcel Service (“UPS”) to 
discontinue its Common camer service for 
shipments of fireworks.?? The Commis- 
sion had approved UPS's tariff canceling 
this service in light of the operational bur- 
and the availability of other, but more ex- 
court agreed that the common carrier's 
Obligation to serve was not absolute, but 
only required reasonable levels of serv- 
ice. In ligh* of the regulatory policy and 
competitive climate envisioned in the 
Motor Carrier Act of 1980, the court af- 
firmed the Commission's departure from 
its earlier policy of ngidly requiring carriers 
to serve to the full extent of their licenses. 

Operating Authority Revocation. ina 
motor carrier enforcement case, the 
Third Circuit substantially affirmed » the 
Commission's decision to revoke the op- 
erating authority of a motor carrier and 
bar its principal from engaging in motor 


transportation Companies had been the 
subject of investigations by the Com- 


"BJ. Alan Co., inc., et al. v. OC, 897 — 20 561 
(D.C. Cir. 1990), aff'g. B.J. Alan Co., et a/. v. United 
Parcel Service, et ai, 5 |.C.C.2d 700 (1989) 

© The Court remanded the Comraission's dec:- 
sion for the sole purpose of narrowing and tailoring 
the Commission's order to exclude transportation 
activities that are wholly unre/ated to those that 
were involved in thus case 

* See Raiph J. Zola, et al. — Show Cause Pro- 
ceeding, 5 \C.C.2d 655 (1989). aff'd Zola v. ICC. 
889 F.2d 508 (30d Cir. 1949), cert. denied, 110 S.Ct 
2207 (1990) 


mission for 20 years, had attempted to 
use corporate shells to circumvent a 
Commission order revoking the motor 
Carer authority of one of his companies. 
Although debarment of an individual 
iS Not specifically authorized by the inter- 
state Commerce Act, the court agreed 
that the Commission has authority to take 
in the interstate Commerce Act, as long 
as they are legitimate, reasonable, and di- 
rectly adjunct to its explicit statutory 
ers to protect the integrity of its jurisdic- 
tion. In addition, the court found that the 
Commission had express statutory au- 
thority to investigate this principal and his 
companies and to compel compliance 
with its orders and the law pursuant to 
which those orders were issued. 
insurance. in response to a com- 
plaint and an emergency motion filed by 
D.C. Circuit enjoined the Commission,” 
pending further order of that court, from 
interpreting the insurance egulations to 
exclude those excess anc surplus line in- 
surance Carners, who are also not autho- 
rized by any state as primary line insur- 
ance carriers, from providing statutorily 
required insurance for regulated motor 
carriers. The court granted the Commis- 
sion's motion to hold the proceeding un 
this complaint in abeyance * pending a 


proceeding 
that the Commission recently had insti- 
tuted.” In this rulemaking the Commis- 
sion will reexamine its policies and regu- 
lations governing eligibility to serve as 
insurers of regulated motor Carriers. 


” Owner-Operator Services, inc., et al. v. inter- 
state Commerce Commission and United States of 
America, No. 90-1274 (D.C. Cir. June B, 1990) 

" Owner-Operator Services, inc., et al. v. inter- 
state Commerce Commission and United States of 
America, No. 90-1274 (D.C. Cr. August 1, 1990) 

“Ex Parte No. MC-5 (Sub-No. 11). Revision of 
Regulations Governing insurance and Surety Com- 
pares Making ICC Filings (not printed), served July 
16, 1990 
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Commission Organization 

The major bureaus and offices of the Commission are listed below. Heads of each 
Bureau or Office report to the Chairman via the channels indicated on the organization 
Chart. The list reflects the Comrmssion's organization as of September 30, 1990. 


OFFICE OF THE CHAIRMAN 
ee Edward J. Philbin 
Chief of Staff................2.22 eee, Jon R. Stover 
Confidential Assistant .................. Carol A. Barling 
Attorney Advisor ...................4.5.. Laura Cooper 

OFFICE OF THE VICE CHAIRMAN 
Vice Chairman. ..................044. Karen Borlaug Phillips 
Chief of Staff... 0.2.0... eee eee eee, Debra A. Weiner 
Executive Assistant.................... Marie C. Anderson 
Attorney Advisor ...........0.0...0.0555.6. Samuel E. Eastman 
Staff Economist..... 2... 2... ee eee Janie A. McCutchen 
Rotating Attorney..............2.0.25.. Paul R. Joyce 


Commissioner..... 0.0... 2. cece ee. J. J. Simmons til 
Chief of Staff... 0... eee Thomas T. Vining 
Confidential Assistant .................. Hazel M. Lowe 
Secretarial Assistant ................... Rebecca W. Powell 
Attorney Advisor .... 2... 2. ee Van A. Bosco 
Attorney Advisor... . 2.0... 6 6 eee Ricky L. Crawford 


OFFICE OF COMMISSIONER LAMBOLEY 


Commissioner... 00.0... eee ... Paul H. Lamboley 
Confidential Assistant .................. Lucy Ann Aloi 
Secretarial Assistant ................... Lorelei Ransome 
Attorney-Advisor... 2... eee Dixie Horton 
Attorney-Advisor............... ...... Theodore K. Kalick 


OFFICE OF COMMISSIONER EMMETT 


Commissioner... ee Edward M. Emmett 
Chief of Staff... cee Robert A. Voltmann 
Special Assistant....... 0.0.00. 0..00005. Kay L. Killen 
Secretarial Assistant ............0....45. Lenore M. Cummings 
Attorney Advisor... . 2.2.00 6 0 eee William A. Mullins 


Attorney Advisor .... 2.2... 000.600 n, . J. Courtney Cunningham 


Commissioner . . Gail Chements McDonaid 
Chief of Staff... . | Dixoe Hoston 

Confidential Assistant Vera Dowhian 

Secretarial Assistant Lorele: Ransome 
Rotating Attorney. Bery! Gordon 


“Comrrussioner McDonaid (Democrat of Oklahoma) was normmnated by President Bush anc contrmed 
by the Senate repiacing Commrssioner Larnboley whose term had expred Commssioner Larnboiey 
resigned from the Commission on October 1. 1990 Comrmssioner McDonaid took the oath-of-offiwe or 
October 5. 1990 


Associate Director . _ . 
Deputy Director, Section of Operations . 
Deputy Director, Section of Enforcement 


Bernard Gaillard 
Witham J. Love 
Heber P. Hardy 
Charles E. Wagner 


Assistant to the Chairman and Director 
Special Assistant... .. 
Administrative Assistant 

Staff Assistant . ? 

Deputy Director, Congressional Attairs. 


Associate Director, apenas Affairs... 


Legisiative Counsel ............... 


OFFICE OF ECONOMICS 


I 

Assistant to the Director Administration 
Assistant to the Director, Policy Review 
Administrative Officer. | 
Deputy Director, Economics 

Acting Deputy Director, Analysis . 

Chief, Section of Audit and Accounting 
Chief, Section of Financial Analysis 
Chief, Section of Rail Costing . 

Chief, Section of Rail Services Planning 


Chief, Section of Energy and Environment 


Chief, Section of Research and Analysis 


OFFICE OF EXTERNAL AFFAIRS 


Assistant to the Chairman and Director 
External Affairs Assistant 


Associate Director, intergovernmental Affairs 


Associate Director, Public Affairs 
Associate Director, Public Affairs 
Staff Assistant 


OFFICE OF THE GENERAL COUNSEL 


General Counsel 

Deputy Generai Counsel. . 
Associate General Counsel. . . . 
Deputy Associate General Counsel . 
Deputy Associate General Counsel! 


H. Spofford Canfield IV 
Sandy K. Baruah 
Carolyn |. Johnson 
Lindanetta Sutton 

M. Joy Carabasi 
Jeanne P. Kowalski 
Patricia A. Hahn 


Howard K. Face 
Aubrey H. Herndon, Jr. 
Leslie J. Selzer 
Hildred |. Smith 
Edward E. Guthrie 
Leland L. Gardner 
Wiliam F. Moss. til 
Ward L. Ginn 
Witham T. Bono 
Michael E. Sullivan 
Elaine K. Kaiser 
Michael A. Redisch 


Pegay M. Venable 
Diane W. Fennell 
Zeda Homok: 
Alvin H. Brown 

A. Dennis Watson 
Sherry Rankine 


Robert S. Burk 
Henri F. Rush 
Ellen D. Hanson 
John J. McCarthy 
Craig M. Keats 


Chief, Section of Tariffs ................. 
Chief, Secticn of Rates and informal Cases... 


Neil S. Liewellyn 
Charles E. Lanyyher ti! 
Lawrence C. Herzig 


Jacksonville . . 


New York... 


Richard M. Biter 
Regional Director 
3535 Market Street 
Room 16400 
Philadeiptia, PA 19104 


Peachtree Twenty-Fifth Buriding 
1371 Peachtree Street, N_E 
Room 638 

Atlanta, GA 30309 


1025 Fallon Federal Building 
Charies Center 

31 Hopkins Plaza 
Baltimore, MD 21201 


Boston Federal Office Building 
10 Causeway Street 

Room 1015 

Bostcn, MA 02222 


Room CC-516 Mart Office Building 
800 Briar Creek Road 
Charlotte, NC 28205 


Commerce Plaza 

Room 310 

7123 Peari Road 

Middleburg Heights, OH 44119 


4057 Carmichael Avenue 
Suite 233 
Jacksonville, FL 32207 


Jacob K. Javits Federal Building 
26 Federal Plaza 

Room 1807 

New York, NY 102768 


DIRECTORY OF INTERSTATE COMMERCE COMMISSION 
FIELD OFFICES AND REGIONAL HEADQUARTERS.—Continued 


CENTRAL REGION 
Regional Headquarters 


Fort Worth 


Minneapolis 


St. Louis 


Witham Redmond, Jr 
Regional Director 

Everett McKinley Dirksen Bidg 
219 South Dearborn Street 
Room 1304 

Chicago, iL 60604 


411 West 7th Street 
Suite 510 
Fort Worth, TX 76102 


Federal Bidg. & U.S. Courthouse 
46 East Ohio Street 

Room 429 

indianapolis, IN 46204 


2111 Federal Building 
911 Walnut Street 


Kansas City, MO 64106 


Federal Bidg. & U.S. Courthouse 
110 South Fourth Street 

Room 475 

Minneapolis, MN 55401 


Federal Office Building 
Room 728 

106 South 15th Street 
Omaha, NE 68102 


1222 Spruce Street 
First Floor 

Room 207 

St. Louis, MO 63103 


Regionai Headquarters John H. Kurkemo 
Regional Director 
211 Main Street 
Suite 500 
San Francisco, CA 94105 


Denver Federal Office Building 
1961 Stout Street 


Los Angeles Suite 304 
360 East 2nd Street 
Los Angeles, CA 90012 


Salt Lake City 2414 Federal Building 
125 S. State Street 
Salt Lake City, UT 84138 


Seattle 1884 Federal Building 
915 Second Avenue 
Seattle, WA 98174 


INTERSTATE COMMERCE COMMISSIONERS 


1887-1990 
imerstate Commerce Comrmssioners State Party Oatn of Office Enc of Service 
1. COOLEY. Thomas M Mich Rep. Mar 31.1887 Jan. 12, 1892 
2. MORRISON, Witham R Wl Dem. Mar 31.1867 Dec. 31, 1897 
3. SCHOONMAKER, Augustus NY Dem. Dec. 31,1887 Dec. 31, 1890 
4. WALKER, Aidace F vt Rep. Mar 31.1687 Mar 31, 1889 
5. BRAGG, Walter L Ala Dem. Mar 31.1687 Aug 21, 1891 
6. VEAZEY. Wheelock G vt Rep. Sept. 10.1885 Dec. 20. 1896 
7. KNAPP Martin A. NY Rep. Mar 2, 1891 Dec. 12, 1910 
8. McDILL, James W wea Rep. Jan.13,1892 Feb. 28, 1894 
9. CLEMENTS, Judson C Ga. Dem. Mar 17.1892 June 18, 1917 
10. YEOMANS, James D lowa Dem. May 2, 1894 Mar. 6, 1905 
11. PROUTY, Charlies A vt Rep. Dec. 21.1896 Feb. 2, 1914 
12. CALHOUN, William J i Rep. Mar 21.1896 Sept. 30, 1899 
13. FIFER, Joseph W m Rep. Nov. 4, 1899 Dec. 30, 1905 
14. COCKRELL. Francis M Mo Dem. Mar 11.1905 Dec. 31, 1910 
15. LANE, Franklin K Calf, Dem. July 2, 1906 Mar. 5, 1913 
16. CLARK, Edgar E. jowa Rep. July31,1906 Aug. 13, 1921 
17. HARLAN, James S m Rep. Aug. 28.1906 Dec. 31, 1918 
18. McoCHORD, Charies C Ky Dem. Dec.31.1910 Jan. 1, 1926 
19. MEYER, Balthasar H Wis Rep. Dec 31,1910 Apr 30, 1939 
20. MARBLE, John H Calf. Dem. Mar 10.1913 Nov. 21, 1913 
21. HALL, Henry C Colo. Dem. Mar21.1914 Jan. 13, 1928 
22. DANIELS, Winthrop M NJ Dem. Apr 6, 1914 July 1, 1923 
23. AITCHISON, Clyde B Oreg. Rep. Oct. 5, 1917 July 10, 1952 
24. WOOLLEY, Robert W Va Dem. Oct. 5, 1917 Dec. 31, 1920 
25. ANDE*SON, George W Mass. Dem. Oct. 15.1917 Nov. 5, 1918 
26. EASTMAN. Joseph B Mass. ind Feb. 17, 1919 Mar. 15, 1%44 
27. FORD, Henry J.’ NJ Dem. June11,1920 Mar 4, 1921 
28. POTTER, Mark W NLY Dem. June 24,1920 Feb. 20, 1925 
29. ESCH, John J Wis Rep. Mar 28.1921 May 79, 1928 
30. CAMPBELL. Johnston B Wash. Rep. May 5. 1921 Jan. 1}, 1930 
31. LEWIS, Ernest | ind Rep May 5, 1921 Dec. 31, 1932 
32. COX, Frederick | NJ Rep Sept. 1, 1921 Dec. 31, 1926 
33. NCOMANAMY, Frank D.C Dem. June 28,1923 Apr 30, 1939 
34. WOODLOCK, Thomas F NLY Dem. Apr 1, 1925 Aug. 31, 1930 
35. TAYLOR, Richard V Ala Dem. Jan. 16,1926 Dec. 31, 1929 
36. BRAINERD, Ezra Jr Okla. Rep Feb. 23, 1927 Dec. 31. 1933 
37. PORTER Claude R jowa Dem. Jan. 28.1928 Aug. 17, 1946 
38. FARRELL, Patrick J D.C Dem. June 7, 1928 Dec. 31, 1934 
39. LEE, Witham — idaho Rep Jan. 18, 1930 Aug. 18, 1953 
40. TATE, Hugh M Tenn. Rep. Feb. 28,1930 Sept 16, 1937 
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MAHAFFIE. Cnaries D 
MILLER, Carroll 
SPLAWN. Walter VW 
CASKIE. Manon VM 
ROGERS. John L 
ALLDREDGE. J. Haden 
PATTERSON, Witham J 
JOHNSON, J. Monroe 
BARNARD. George MV 
MITCHELL. Richard F 
CROSS. Hugh W 
KNUDSON, James K 
ELLIOTT, Kelso 
ARPAIA, Anthony F 
CLARKE, Owen 
FREAS. Howard G 
TUGGLE. Kenneth 
WINCHELL. John 
HUTCHINSON, EVERETT 
MURPHY, Rupert L 
MINOR, Robert W 
WALRATH, Laurence K 


McPHERSON. Donaid P.. Jr 


GOFF. Abe McGregor 
WEBB, Charies A 
HERRING. Clyde E 
BUSH, John W 
TUCKER, William # 
TIERNEY Paul J 
BROWN. Virgirma Mae 
DEASON., Willard 
STAFFORD. George VM 
SYPHERS, Grant E 
HARDIN, Dale W 
BURKE, Wallace R 
JACKSON, Donaid L 
GRESHAM, Robert C 
BREWER. W Donald 
WIGGIN, Chester M.. Jr 
McFARLAND. Alfred T 
MONTEJANO. Rodolfo 
O'NEAL. A. Darvel, Jr 
CLAPP. Charies L 


RYEV?S ¢ 


yz 
oo 


gegegrge 


v= 


SPPSSSHS PSST TPT PPP RTT LTPP FFTTUTTFPFPAGTLLRZ § 


a 


Oath of OF ice 


Sept. 2. 1930 
June 14, 1933 
Feb. 1. 1934 
Aug. 26, 1935 
Sept. 16. 1937 
May 1. 1939 
July 31. 1939 
June 3, 1940 
Dec. 2, 1944 
Feb. 3, 1947 
Apr 11, 1949 
Apr 20, 1950 
July 10, 1952 
July 11, 1952 
July 10, 1953 
Aug. 18, 1953 
Sept. 8. 1953 
July 28, 1954 
Feb. 1. 1955 
Dec. 30, 1955 
Feb. 15, 1956 
Mar. 29, 1956 
June 4, 1956 
Feb. 12, 1958 
Sept. 30. 19568 
Seot. 21, 1959 
~¢.. 3, 1961 
Apr 3, 1961 
Mar. 29, 1963 
May 25, 1964 
Sept. 8. 1965 
Apr 26. 1967 
July 31, 1967 
July 31, 1967 
Aug. 21, 1968 
Mar. 20, 1969 
Dec. 15, 1969 
luly 23, 1970 
Oct. 24, 1972 
Nov. 1, 19772 
Nov. 3, 1972 
Apr 12, 1973 
Mar 14.1974 


Enc of Serve 


Dec 31, 1954 
Dec. 24, 1949 
June 30, 1953 
Mar 31, 1940 
Apr 30, 1952 
Oct. 31, 1955 
July 10, 1953 
June 4, 1956 

lan. 2. 1949 

June +5, 1959 
Nov. 25. 1955 
May 22, 1954 
Feb. 29. 1956 
Mar. 15, 1960 
Jan. 15, *958 
Dec. 31, 1966 
July 31, 1975 
Apr 3. 1961 

Mar 31, 1965 
Aug. 31, 1978 
Sept. 30, 1956 
June 30, 1972 
Mar 29. 1963 
July 30, 1967 
Mar 31. 1967 
May 25. 1964 
Nov. 2, 1972 

Dec. 31, 1967 
Feb. 28, 1970 
July 23, 1979 
July 31, 1975 
Aug. 31, 1980 
Feb 5. 1968 

Aug. 31. 1977 
June 28. 1969 
June 30, 1972 
June 18, 1982 
June 30, 1974 
July 31, 1973 
Nov. 10, 1977 
Mar 2, 1973 

Dev 31.1979 
Mar. 19, 1962 


INTERSTATE COMMERCE COMMISSIONERS 
1887-1990.—Continued 


Interstate Commerce Commissioners 


. CORBER, Robert J. 

. CHRISTIAN, Betty Jo 

. TRANTUM, Thomas A. 

. GASKINS, Darius W. 

. ALEX!S, Marcus 

. GILLIAM, Reginald E. 

. TAYLOR, Reese H.., Jr. 

. STERRETT, Maicoim M.B. 
. ANDRE, Frederic N. 

. SIMMONS, J.J. tll? 


. GRADISON, Heather J. 
. LAMBOLEY, Paul H. 


STRENIO, Andrew J. Jr. 
PHILLIPS, Karen B. 
EMMETT, Edward M. 
PHILBIN, Edward J. 
McDONALD, Gail C. 


State 


Va. 
Tex. 
Conn. 
D.C. 
Wl. 

Va. 
Nev. 
Md. 
Ind. 
Okla. 


Ohio 
Nev. 
Md. 
Va. 
Tex. 
Calif. 
Okla. 


‘Recess appointment only, not confirmed 
?Recess appointment only, not confirmed. 
3Commissioner Simmons resigned as a Commission member in February 1983 following his confir- 
mation as Under Secretary of the Department of the interior. He rejoined the Commission in September 
1984 following his Presidential appointment and Senate confirmation 


Oath of Office 


Mar. 13, 1975 
Apr. 7, 1976 
July 23, 1979 
July 23, 1979 
Aug. 27, 1979 
Aor. 21, 1980 
June 25, 1981 
Feb. 12, 1982 
Mar. 19, 1982 
Apr. 27, 1982 
Sept. 10, 1984 
June 18, 1982 
Sept. 11, 1984 
Sept. 14, 1984 
Aug. 11, 1988 
Nov. 21, 1989 
Feb. 12, 1990 
Oct. 5, 1990 


End of Service 


Dec. 1, 1976 

Dec. 31, 1979 
July 31, 1981 
Feb. 1, 1981 

June 30, 1981 
Feb. 1, 1983 

Dec. 31, 1985 
Aug. 11, 1988 
Nov. 21, 1989 
Feb. 28, 1983 


Feb. 12, 1990 
Oct. 1, 1990 
Dec. 31, 1985 


OFFICE OF 
EXTERNAL 
AFFAIRS 


Peggy M. Venable 
Director 


INTERSTATE COMMERCE COMMISSION 


Organizational Chart 


Chairman—Edward J. Philbin 


Vice Chairman—Karen Borlaug Phillips 


OFFICE OF 
CONGRESSIONAL 
AND LEGISLATIVE 

AFFAIRS 


H_ S. Canfield IV 
Director 


OFFICEOF =| | 


Commissioner——J. J. Simmons Ii! 
Commissioner—Pau! H. Lamboley 
Commissioner—-Edward M. Emmett 


OFFICE OF 
THE MANAGING 
DIRECTOR 


H. J. Rhodes 
Director 


OFFICE OF 
HUMAN 
RELATIONS 


Alexander W. Dobbins 


Director 


OFFICE OF 


THE SECRETARY 
S. L. Strickland 


Secretar, 


OFFICE OF 
INSPECTOR 
GENEPAL 


James J. McKay 
inspector Genera! 


BUREAU OF 
TRAFFIC 


NS. Liewelilyn 
Director 


OFFICE OF 
PUBLIC 
ASSISTANCE 


D. G. King 
Acting Director 
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APPENDIX B 


COMMISSION WORKLOAD 


TaBLe 1.—Distribution by Method of Disposition of Proceedings/Cases Opened 
and Closed During Fiscal Year 1990. 


MOTOR MATTERS 
Closings 
Dismissed 
Reyected/ 
Open Unop With- 

Case Type ings Opposed posed drawn Total 
Fe 14 § 4 0 10 
Motor Property Licensing: 

Initial Common......... 4,309 3 4,029 123 4,155 
Initial Contract ......... 7,305 5 6,786 309 7,100 
Extension Common..... . 507 0 423 93 516 
Extension Contract... ... 495 1 417 89 507 
Motor Passenger Licensing: 
Initial Common......... 657 2 623 20 645 
Initial Contract ......... 112 0 107 3 110 
Extension Common... ... 105 4 65 8 77 
Extension Contract...... 6 0 5 0 5 
Passenger Carrier Exit....... 5 5 0 0 5 
Water Carrier Licensing ...... 15 1 8 0 9 
Freight Forwarder Licensing .. . 54 0 36 8 44 
Property Broker Licensing: 
Pheakehedhs 4600eeu 3,522 1 3,421 30 3,452 
ee 33 0 28 2 30 
Motor Carrier Complaints: 
Rate: Ex Parte MC-177... 99 40 0 33 73 
Interstate/intrastate...... 1 1 1 0 2 
Dc ctecerbededes ss 3 5 5 3 13 
Restriction Removal......... 3 0 0 3 3 
Investigation & Suspension... . 4 4 0 0 4 
ee 35 0 10 5 25 
Passenger Rate Review ...... 2 1 0 0 1 
Motor Carrier Finance. ....... '198 2 177 27 206 
Small Carrier Transfer........ 720 0 658 69 727 
Motor Finance Temporary 
6/5 0hs+0eeseas 51 2 44 4 50 
eee 0 1 6 1 28 
Other Motor Matters......... 4 0 4 0 4 
0 ee 18,259 94 16,857 830 =: 17,781 


? The Commission granted final approval in seven proceedings and revoked the antitrust immunity in 
one other proceeding. The Commission also continued provisional approval in two proceedings, and mod- 
ified Conditions previously imposed in one other proceeding. 


TABLE 1.—Distribution by Method of Disposition of Proceedings/Cases Opened 
and Closed During Fiscal Year 1990.—Continued 


RAIL MATTERS 
Decisions 
Case Type Openings Pending Procedural Substantive 
Rulemakings ................ 13 35 36 69 
Abandonments: 
Non-NERSA*?............ 17 11 35 70 
Conrail under NERSA ...... 1 0 0 6 
Exemptions*............. 125 29 30 356 
Rates: 
Compiaints, Declaratory 
Orders, Investigations and 
Rate Bureau Activity ..... 15 40 119 37 
Investigations and 
Suspensions........... 1 2 2 3 
Exemptions ............. 3 0 0 3 
Finance Docket: 
Exemptions®........... : 178 37 31 206 
Pt crtckse setnknt eb% 49 45 97 56 
hha s 60sec 4000S62 402 199 350 806 


Source of Data: Office of Proceedings computer data bases 


Excludes filings reyected by letter, reopenings and court remands 
Where a single decision has embraced proceedings, the decision is Counted only once Ministerial 
corrections, notices of court action, or miscellaneous notices are not included in these totals 
‘North East Rail Service Act 
‘includes petitions nd notices of exemption 
Includes petitions and notices of exemption 
* includes mergers and consolidations, feeder line acquisitions, arbitration rewew proceedings, pet- 
tions seeking declaratory orders, and other financial transactions 


TaBLe 2.—informal Proceedings. 


Fiscal 
Year 
1988 
Applications for motor temporary authority: 
i hath ieee halk ee ie dee 3,538 
ee ed eee ber 00k 3,552 
Pending at end of year .............. 170 
Petitions in applications for motor temporary 
authority (received at |CC headquarters): 
EA ee rere 8 
eh ie eae bee dae 0b bo 88 7 
Pending at end of year .............. 1 


Source of Data: Office of Compliance and Consumer Assistance 


+ + 


Tas.t 3.—Tariff Schedules, Fiscal Year 1990. 


Received 
Freight: 

Common Carrier Tariffs: 
RESP Te TT Tere ere 112,388 
A ne rr 1,156,366 
ee ee 32,855 
. 1, see 402 
International Ocean-Land Intermodal . . 76,276 

ee ee ee ee ee 1,451,52 

Contract Carrier Filings: 

I 6 oe ie te On dt ee 34,249 
I re Cb be ee oe Ale 38,976 
PRK Cees oneeene obec ewe 73,225 

Passenger Tariffs 
Gen s.4606606646644.00960 660% 4 
ihe his6040466%66366046004 3,180 
th ii + o60.00060064000¢68004664 18 

ee ee Se ee 3,207 
ne. keds, sii eunen 1,454,719 


Source of Data: Bureau of Traffic statistical reports. 


Fiscal 
Year 
1989 


3,976 
3,986 
160 


OW hh 


Criticized 


Fiscal 
Year 
1¢90 


4,173 
4,126 
207 


Oo WW 


Rejected 


10,696 
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TaBLe 4.—Action Taken on Proposals (Protested and Non-Protested) Considered 
for Suspension and/or Investigation. 


Suspensions—Fiscal Year 1990 
Rail Motor Water Total Percent 


ee 1 4 2 7 10 
Not suspended or investigated’ .... 7 2 3 12 17 
Not suspended but investigated’. . . . 5 16 0 21 30 
Otherwise disposed of? .......... 1 27 2 30 43 
eee 14 49 7 70 100 

Source of Data: Bureau of Traffic statistical reports. 

‘Permitted to become effective 

° includes three proposals canceled by proponent and 27 proposals reviewed 


+ “< + 
Tas.e 5.—Iinformal Rate Cases Branch (Bureau of Traffic—Fiscal Year 1990). 


Rate cases general: 
6 os sob 646668 0O 0004 HOKE OO ES 147 
ee he he bbe SKE ES EERO N HER OEE SOS 5408 
re ooh 66 ohh ho O6.00000 6000408 E ee 5377 
EE Tee ee Te TTT Ter Tri Te 178 

informal complaints and statements of claimed damages: 
es 6 06 2 e 664064 b40 0 bdo eRRE EOE 0 
ase 66h b 6s 60044440 d HR HERRERO EEO 9 
ee eee 666446404 840s OCT EROS RON 9 
re + 6.6 666600 6066 eH 606K CO eE RSE E EES 0 

Special docket cases: 
ee ee eee 33 
CC eee ee ee eee ee ee 508 
6. 6b bee eke ecetceeeseseseieedes 495 
ss TT ST TTT TET ET TT TTT tT Te 46 


Source of Data: Bureau of Traffic statistical reports 


> ” + 


Tassie 6.—ICC Unit of the National Defense Executive Reserve (NDER). 


Fiscal Year Fiscal Year Fiscal Year 
1988 1989 1990 
NDER Group On Roll On Roll On Roll 
tc ttheteheeshewateneeee 383 328 275 
tt c<pvebseseneebGeebe ee 94 86 69 
tt tke baeeesneekes 064 «2 28 23 19 


Source: Office of Compliance and Consumer Assistance 
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Cars Installed: 
EE re eae 


Source: Association of American Railroads 


51,414 


Fiscal Year 

1980 1985 
7,645 0 
12€ 2 
5,456 703 
9,656 125 
9,002 100 
1,036 69 
970 0 
33,892 999 
35,112 28,902 
2,882 9,403 
8.883 12,060 
18,796 31,133 
3,114 5,089 
3,451 412 
2,338 1,533 
74,576 88,532 
3,911 0 
46 0 
5,302 240 
6,289 125 
7,652 100 
512 67 
320 0 
24,032 532 


Taste 7.—Car Supply—Cars Installed, Retired, and Ordered, Class | Railroads. 


Tasie 8.—Ownership. Serviceable Ownership, and 


Railroads 


Ownership 
Piain Box 
Equipped Box 


Total Box 


Refrigerators 
Gondola 
Hopper. 
Covered Hopper 
Fiat .. a a 
Other . . 


Total Cars . 


Serviceable Cars: 
Plain Box . 


Equipped Box 
Total Box . 


Refrigerators 
Gondola. .... 


Flat 


Turnaround Time-—Days: 
bees ioe oe 609065 004 


A eee 


DEP eeADeeeadaacereeees 


Average All Cars ........ 


Source: Association of American Railroads 


—_ 


315,006 
171 902 


486,008 


83,951 
176,154 
344,113 
156,198 

97,948 

37 464 


.381 836 


280,751 
152,503 


433,254 


77,585 
163,075 
327,141 
147,144 

91,709 

35,698 


1,275,606 


1974 


25.0 
34.0 
18.3 
13.3 
22.4 
13.7 


19.6 


— 


—s 


187,578 
166,888 


354,466 


62.952 
151,709 
317,805 
169.953 

96.667 

26.938 


.180,490 


164,170 
145,037 


309,207 


57,850 
136,375 
297,400 
159,753 

89,861 

25,412 


075.858 


1QR° 


96.921 
126.279 


223.200 


42,220 
112,963 
241 434 
155,794 

84.595 

19,084 


879,290 


82,190 
104,701 


186,891 


28,046 
104,317 
223,138 
142,541 

79,746 

17,898 


792,577 


Calendar Year 


1979 


31.2 
35.9 
21.1 
14.3 
25.5 
15.0 


22.1 


1984 


40.3 
52.3 
20.3 
14.7 
30.4 
12.5 


22.8 


103 


Turnaround Time. Class 


47 827 
78.408 


126.235 


33,884 
87.171 
181,300 
147 563 
82.050 
10,558 


668,761 


42,085 
68,351 


110,436 


29,477 
80,735 
167,257 
140,418 
78,585 
9,023 


615,931 


1989 


35.4 
33.8 
14.0 
11.4 
27.0 

9.8 


18.4 
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Tasie 9.—Abandonments, Construction, and New Acquisitions and Operations.’ 


Fiscal Year Fiscal Year Fiscal Year 
1988 1989 1930 


Num- Num- Num- 
ber Miles ber Miles ber Miles 


1. Abandonments: 


Applications filed... .. .... 250 1470 235 809 218 505 
=e 47 1,293 35 699 15 256 
ee : 3 33 2 76 1 28 
RS eek a 5 90 8 309 4 133 
Dismissed because of sale. . . 4 110 4 84 1 1 
Petitions for exemptions filed . 46 737 50 616 37 907 
SES eee 43 807 42 587 31 690 
ee ch eee ae eee 0 0 0 0 1 71 
ee 3 33 3 30 2 17 
Dismissed because of sale. . . 0 0 0 0 5 65 
Notices of exemption filed . . . 84 1183 113 1,084 88 750 
er 71 897 103 946 88 661 
a hk Ss ie ee i 13 298 16 139 3 28 
Dismissed because of sale 0 0 0 27 0 0 
2. Construction: 
Applications filed.......... 0 0 1 1 1 3 
| 0 0 1 1 0 0 
Dee cosh hciw ke be 0 0 0 0 0 0 
ES Sie ee eek eo 0 0 0 0 0 0 
Petitions for exemptions filed 3 38 2 G 7 10 
te shins ot ee 0-66 6 0 0 2 8 3 7 
ee ee bik ss bs b oe 0 0 0 0 0 0 
cee ens 6 6680 0 0 2 2 0 0 


3. Acquisitions and Operations 
Under 49 U.S.C. 10901: 


Applications filed.......... 0 0 0 0 0 0 
Are 0 0 0 0 0 0 
tin ceiviss ebeed 0 0 0 0 0 0 
ee ee 0 0 0 0 0 0 
Notices of exemptions ‘ filed 58 2,822 40 1,193 46 3,093 
re ee 58 5,581 42 1,538 43 3,027 
ll 1 13 3 29 3 26 


Source of Data: Office of Proceedings computer data bases 

‘ information contained in items 4, 5 and 6 o7 last year's Table 3, now appear in Table 10 

? This line segment was a portion of a line approved for abandonment. The case is Counted as a grant 
above. 

* Last year’s report incorrectly reported the mileage as “0”. 

‘In previous reports, figures were not available for the first year of the Commission's class exemption 
Those figures were: In fiscal year 1986, 34 notices were filed embracing 3,821 miles of railroad; 28 were 
granted embracing 2.562 miles; and 6 were pending embracing 1.269. Two notices were rejected by letter 
and were not counted as “filed”. In fiscal year 1987, 53 notices were filed embracing 4,278 mules, 543 were 
granted embracing 4,875 miles; none were rejected or dismissed: and 5 were pending at the end of the year 


Tasie 10.—intercarrier Financial Transactions.’ 


Fiscal Fiscal Fiscal 


Year Year Year 
1988 1989 1990 
1. Consolidations, Acquisitions 
Under 49 U.S.C. 11343: 
Applications filed.................. 6 14 14 
tn et aaa eee ah cache os 3 8 15 
Rr en ee 3 0 0 
Ss ee 0 1 1 
Petitions for exemption filed.......... 19 26 12 
Dt 2. sn caee ee bide oe os 64 17 28 10 
ee a ee ak ole aie ke oe st 0 0 1 
oe ek abs 0 0 2 
Notices of Exemption filed ........... N/A N/A 29 
SE N/A N/A 26 
a. Pn 22s eed eee bee 068 N/A N/A 0 
2. Trackage Rights: 
Applications filed? ................. 7 16 9 
Dt. 2. cA acu eeeeeekeaeebeese 3 6 5 
ee 6 4 0 
Dismissed......... itech nee aie a 1 0 1 
Petitions for exemption filed.......... N/A N/A 1 
no <sec eka baeeehenaaee és N/A N/A 1 
eer ee eT ee ee ee N/A N/A 1 
eee ee N/A N/A 0 
Notices of exemption filed ........... N/A N/A 61 
ae arr Te TTT Te N/A N/A 55 
ee er ee N/A N/A 1 
3. Leases: 
Applications filed.................4. 0 2 1 
ee ee eee 0 1 2 
Tee Te eT ee ee eee 0 0 0 
ee 0 0 0 
Petitions for exemption filed.......... N/A 16 3 
PC Ct Sle ee. obec debe eba N/A 12 5 
ES ee are ae eee N/A 0 0 
CC ee ee N/A 1 1 
Notices of Exemption filed ........... N/A N/A 0 
TTT TT TT TTT N/A N/A 1 
he 2... teens cass eebidees N/A N/A 0 
N/A = Not applicable 


’ This table contains and expands the information reported in tems 4, 5, and 6 from iast year's Table 
3. However, mileages are not reported because mileages are not normally required for these transactions 

? Includes formal applications and petitions for exemption for fiscal years 1988 and 1989. For fiscal 
year 1990, includes only formal applications. 


TaBLe 11.—Extension of Time Limits Under Section 10327(k}—Rail Proceedings, 


Fiscal Year 1990. 
Type of 
No. 38301S Compiaint 
Coal Trading 
Corporation v 
Baltimore & 


Complaint 


Finance Docket 
No. 31387 (Sub 1), 
Railway Company— 
Lease from Grand 
Trunk Western 
Railway Cor pany 


Apiication 


Application 


Application 


Notification 
of Extension 


November 17, 
December 19, 1989. 
and January 17, 
1990 


July 11, 1990 


Reason and 
Duration 


30, 30, and 
170-day 

exte sions 

to consider 
complex legal 
ISSUES 


30-day 
extension to 
consider 
complex legal 
iSSueS 


Two 30-day 
extensions 

to consider 
complex legal 
iSSues 


30, 60, and 
70-day 
extensions 

to consider 
complex legal 
iSSUeS 


30 and 120-day 
extensions 

to consider 
complex labor 
related issues 
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Tasie 11.—Extension of Time Limits Under Section 10327(k)}—Rail Proceedings. 
Fiscal Year 1°90. —Continued 


Type of Notefication Reason and 

Proceeding Proceeding of Extension Duration 
Finance Docket Application January 18, 30, 70 and 
No. 31494, March 16, and 50-day 
Intermountain May 15, 1990 extensions 
Western Railroad to consider 
c complex 
Company, Boise 
Group Branch Lines 
Finance Docket Application March 20, and 30 and 31-day 
No. 31530, May 7, 1990 extensions 
Wilmington Terminal to consider 
Railroad — complex 
Purchase and Lease— iSSueS 
CSX Transportation, 
Savannah, Rhine 
Vidalia, and 
Macon, GA 


Source of Data Office of Proceedings Computer data bases 
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The Commission issues many pub- 
ications of general interest as well as 
those directed to the consumer. The 


may be purchased from the Government 
Printing Office. For convenience, the 
GPO Stock number has been included. 
Price information may be obtained by 


Publications without an asterisk 
may be obtained free of charge by writ- 
ing to the ICC office listed after the title. 


© Office of Economics (OE) 
interstate Commerce 
Washington, DC 20423 

© Office of External Affairs (OEA) 
interstate Commerce Commission 
Washington, DC 20423 

¢ Office of Secretary (SE) 
Publications Room (Room 1211) 
Washington, DC 20423 

© Office of Public Assistance (OPA) 
interstate Commerce Commission 
Washington, DC 20423 


These reports may be examined in 
the Office of Economics’ Public Refer- 
ence Room (Room 3378) from 8:30 a.m. 
to 5:00 p.m. Photocopies of these re- 
ports, at a cost of 60 cents per page. 
with a $3.00 minimum charge per order, 
may be obtained by writing to the Office 
of the Secretary, Room 2115, ICC, 


Washington, DC 20423. 


individual copies of the Commis- 
sion'’s decisions may be obtained up to 
one year from the date of service from 
Dynamic Concepts, inc. (DCI), Room 
2229, ICC, Washington, DC 20423, or 
by calling (202) 289-4357 or 289-4359. 
Printed reports in the “ICC” and “MCC” 
series are also available from the Com- 
mission's Publications Room while sup- 
plies last. Printed reports in the “ICC 
2nd Series” are available through DCI. 


OCP-100 When You Move: Your Rights 
and Responsibilities—OCCA 
This booklet explains Consumer 


nghts when moving household goods 
across state lines. 


Annual Reports of the Commission to 
Congress: 

101st 1987 (026-000-01 258-9)" 

107 nd 1988 (026-000-01 267-8)" 

103° 1989 Copies are available 
com: the ICC 

104th 1990 stock number not 
available, contact GPO" 


Code of Federal Regulations, Title 49, 
Revised to October 1990° 


Parts 1000-1199: General provisions, 
enforcement, motor camiers, freight for- 
warders, intermodal transportation, rules 
of practice, railroad consolidation, finance 
and reorganization special procedures. 

Parts 1200-End: Uniform system 
of accounts, preservation of records, 
reports, valuation, handling of national 
security information and classified ma- 
terial, passenger and freight tariffs and 
schedules, and credit regulations. 


interstate Comrnerce Act 


Available from the Government 
Printing Office in U.S. Code, 49 U 3.C. 
Sec. 10101 ef seq." 
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ICC Register 
A daily summary of Commission 
Gecisi ns, Notices and Motor Carer ap- 


plicavions. Subscription information is 
available from the Superintendent of 


INFORMATIONAL PUBLICATIONS 

Before You Start a Small Railroad: A 
Brief Overview of Things to Con- 
sider—OPA (September 1988) 

Department of Transportation and State 
Regulations—Bulletin No. 9—OPA 

Fees for Various and Related Services 
cf the interstate Commerce Commis- 
sion—OPA (October 1989) 

Public Participation in interstate Com- 
merce Commission Cases Under the 
Bus Regulatory Reform Act of 1982— 
OPA 


Public Participation in Rail Abar Jjon- 
ment Cases Under the Interstate 
Commerce Act—OPA (August 1990) 

illegal Lumping—OCCA 

Addresses Iliegai “lumper” practices. 


Lease-Purchase Plans—OPA 


Small Carrier Transfer and Name 
Change Procedures—OPA (Decem- 
ber 1988) 

So You Want to Start a Smail Railroad— 
ICC Small Railroad Application Pro- 
cedures—OPA (April 1990) 


State Regulatory Commissions and 
Fuel Tax Divisions—OPA (June 1989) 


inspector General Reports 
Photocopies of these semiannual 
reports are available at a cost of 69 cents 
per page, with a minimum charge per 
order, from the Office of the Secretary, 
$3.00, Room 2115, IOC, Washington, DC 
20423. Telephone (202) 275-1295. 


Speeches and Statements—OEA 

ICC Commussiorer’s speeches or 
Statements before Congressional com- 
muittees may be obtained on an individ- 
ual basis from the Office of External Af- 
fairs, Room 4136, ICC, Washington, DC 
20423. Telephone (202) 275-7252. 


Listing uf Minority ana Female Motor 
Carriers —OPA (October 1989) 

Staff Report No. 12—Highiights of Ac- 
tivity in the Property Motor Carrier in- 
Gustry—OE (Januety 1990) 

Transport Statistics in the U.S. Motor 
Carriers—SE 

(First Release, Part 2. 1989) 
(Second Release, Part 2, 1989) 

“Transportation ‘rucking Services” as 
appearing in U.S.C Industrial Out- 
look—OE (1989) 


The Commission's Office of Eco- 
rummcs publishes quarterly reports on 
selected earnings data—SE 
© Large Class / Motor Carriers of 

Property; 


Class | Line-Haul Railroads, Selected 
Earnings Data—SE (Quarterly) 

Railroad TOFC/COFC Monitoring 
Study—OE (December 1985) 

Rai! Rates Experience Multi-Year De- 
cline—OE (May 1990) 

A Survey of Shipper Satisfaction with 
Service and Rates of Shortline and 
Regional Railroads—Joint Staff 
Study—E0O (August 1989) 

Effects of the Boxcar Exemption—OE 
(November 1988) 


Report of Railroad Employment Class ! 
Line-Haul Rairoads—SF 
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Coal Transportation and the Staggers 
Rail Act of 1980 —OE (October 1990) 


Transport Statistics in the U.S., Railroad 
Companies—SE (1989) 

Wage Statistics of Class | Railroads in 
the U.S.—SE 


Statement No. M-350 (monthly) 
Transport Statistics in the U.S.: Rail- 
roads (First Release 1990)—SE 

Statement No A-300 (Calendar 
1989)—SE 
URCS—Uniform Railroad Costing Sys- 

tem, Phase Ii, Movement Costing 
Program User's Manuai—AC 


Description of the independent in- 
veractive Computer program for esti- 
mating cost of specific, individual rail 
movements (May 1990) 
URCS—Uniform Railroad Costing Sys- 

tem, Phase !|, Movement Costing 
Program Technical Manua/—OE 


Description of Fortran costing pro- 
grams compatible to Data General Cor- 
poration (DEC) and IBM equipment (De- 
ce:nber 1989) 


APPENDIX D 


Appropriations and Employment 


The following statement shows average full-time employment and total ap- 
propriations for the fiscal years 1956 to 1990 for activities included under the cur- 
rent appropriation title “Salaries and Expenses”. 


Fiscal 
Year 


Source: Appropriation data; Annual Appropriation Acts. Average Employment; Commission's report 


Appropriation 


12,896,000 
14,879,696 
17,412,375 
18,747,800 
19,650,000 
21,451,500 
22,075,000 
23,502,800 
24,670,000 
26,715,000 
27,540,000 
27,169,000 
23,846,000 
24,664,000 
27,742,660 
28,442,000 
30,640,000 


_. 33,720,000 


to OPM, SF 113-G. 


Average 
Employment 


Fiscal 


Year 


44,205,000 
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Status of Aopropriations 


Status of jiscal year 1990 appro- 
priations as of September 30, 1990. 


Receipts 
Status of receipt accounts as of 
September 30, 1990. 


Registration and filing fees... . . . $6,659,978 
Fines, penalties, and forfeitures . . 365,623 
Service charges for allotments of 

pay for savings account. —0— 
Charges for administrative 

i iil oe tee og 72,404 
Recoveries from railroad loan 

ES —o— 
Miscellaneous recoveries and 

esr 0 
Withholding for military benefits . 5,813 
interest and penalties for late 

Cs i ca0eenenedheees 61 

Total Receipts ........... $7,103,879 


Source: Commission's Accounting System 
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Carrier Financial and Statistical Data 
Tas.e 1.—Carriers requiated by the Commission. 


Carriers subject to Uniform System of Accounts and/or required 


to file annual & periodic reports as of October 1, 1990: 
Nee wed 


6 2:6@.0 2 2 9 8:6 62:8 @ 


October 1, 1990: 


Carlines (companies that furnish cars used on rail lines ....... 
Holding companies (motor) ..... 2... 6.6 eee 
Class ll motor carriers of passengers .................... 
Class | and Il motor carriers of property relieved from reporting. . . 
Class Ili motor carriers of property ..................045. 
Water carriers ent eeibeciwoneeecsenssse0esnsenees 


Norte: Railroad companies, motor carners of passengers, and motor carriers of property are classified 
based on gross annual operating revenues at specified levels for three consecutive years. The revenues 
are adjusted by a deflator factor to eliminate the effects of inflation. The inflation factor for railroad com- 
panies is based on the annual average Railroad Freight Price Index. The inflation factor for motor carners 
of property is based on the annual average Producers Price index for all commodities. The inflation fac- 
tor for motor carriers of passengers is based on the Producers Price index of finished goods. The folliow- 
ing table contains the unadjustec revenue levels for each transportation mode and the respective 1989 de- 
flator factor for each mode used to classify carners for accounting and reporting purposes: 


CARRIER DEFLATOR CLASSIFICATION THRESHOLD 

Railroads 5348 Class |—$50 million or more 
Class !i—Between $10 million and $50 million 
Class !!i—$10 million or less 

Motor carriers of property 8004 Class |—$5 million or more 


Class |\—Between $1 million and $5 million 


Class l!i—Less than $1 million 


Class |—$5 million or more 
Class ti—Less than $5 million 


114 


TaBLE 2.—Class | line-haul railroads sharehoiders’ equity, long-term debt and 


dividends (dollars in thousands). 
= Ta | 1987 1988 1989 
1. Shareholders’ equity: 
eee $3,024,635 $2,939,236 $2,716,399 
b. Capital surplus ............ 6,094,608 6,528,872 6,144,234 
c. Retained income........... 16,496,846 17,053,325 16,892,165 
tate ee ba ke 25,616,089 26,521,433 25,752,798 
SO Se 8,302,856 8,287,377 9,256,144 
3. Total equity and debt............ 33,918,945 34,808,810 35,008,942 


DP Pccresereneseeees 24.48 23.81 26.44 
5. Cash dividends ................ $1,252,293 $1,813,877 $1,911,040 
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Tas_e 3.—Class | line-haul railroads, condensed income statement, financial ratios 


and employee data (dollars in thousands). 


Item 


1. Number of carriers represented . 


10. Operating ratio (L.3/L.2c)...... 
11. Return on net inv. CC) eae 


b. Net income basis (L.7/L.9) . 
EMPLOYEE DATA 
13. Average number............ 
14. i 
OO err TTT Te TT 


1987 


18 


$25,797,002 


93,559 
26,622,482 


35,768,874 


248,526 


$9,373,470 
15.112 


1988 


17 


$27,154,961 


84.677 
27,999,839 


24,889,015 
1,967,612 
2.270.307 

106.440 
2,376,747 


36,761,080 
26,521,433 


88.89 
5.35 


8.56 
8.96 


236,891 


$9,306,857 
15.640 


1989 


15 


$27,058,765 


90,697 
27,955,959 


25,037 666 
1,895,262 
2,009,094 

193,714 
2,202,808 


36,850,743 
25,752,798 


89.56 
5.14 


7.80 
8.55 


227,548 


$9,043,221 
15.762 


‘ Includes income iaxes On extraordinary items and discontinued operations and accounting changes 
? Accumulated deferred income tax reserves have been subtracted from the net investment base in 
accordance with the modification approved by the Commyssion in Ex Parte No 393 (Sub-No 1). Stand- 
ards for Railroad Revenue Adequacy. served December 31. 1986 
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Tas.ie 4.—Class | line-hau! railroads current assets and current liabilities (dollars in 


OP wr 


Net working capital: 
a. including materials & 


b. Excluding materials & 


ee 


Cash and temporary cash 
investments to current 


ee 


1988 
amount 


$1,783,010 
927 262 
8,440,128 
8,657,310 


(217,182) 


(1,144,444) 


Percent ° 


~ 23.4 
7.0 
2.7 
5.8 


1989 Percent “ 
of change amount of change 


$1,062,858 
898,772 
6,739,418 
8,854,250 
(2,114,832) 


(3,013,604) 


0 76 
0.64; 


0.12 


- 40.4 
~3.1 
- 20.2 
2.3 


Table 5.—Class | motor carriers of property condensed income statement, finan- 
cial ratios and employee data (dollars in thousands). 


ss 


Ss 
—_ 


Ss 
~ 


_ he 
oo s 


—s 
~~ 


SSen OO 2 


a 
lh 


; 


SEU UEP cccsceeseccececcs 


N/A = Not applicable. 


5,978,954 


364,979 


537,956 
$14,341,045 


1988 
674 


$32,490.30 $34,827,532 


3,914,241 
227,309 


194,881 
2,997,620 


39 
1,706,916 


(267,913) 
375,166 
1,063,837 


(35,174) 
1,028,663 


10,937,750 
7,963,269 


95.71 


15.61 
12.92 


560,332 


4,662,542 
544,324 


179,553 
393,430 


(375,934) 
447,190 
783,105 

42,801 
825,906 


2,063,523 
9,476,920 


6.30% 


13.31% 
8.72% 


602.903 


$15,399,887 $16,563,138 


' Carners for which data was complete and available at publication Data has not been audited by the 
Commission. 
* Comparative data not available due to report form changes. 
‘Does not include income taxes applicable to sole propnetorships, partnerships and corporations that 
have elected to be taxed under Sec 1372(a) of the internal Revenue Code Also does not include taxes 
on extraordinary items. includes provisions for deferred taxes. 
‘includes income taxes on extraordinary items and discontinued operations and accounting Changes. 
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Tas.e 6.—Class | intercity motor carriers of passengers condensed income state- 
ment, and financial ratios (dollars in thousands). 


Item 1987 1988 1989 
1. Number of carriers represented ' 32 21 21 
CONDENSED INCOME STATEMENT 
2. ing revenues: 
a. Passenger intercity 
schedules........... $751,643 $825,149 $892,508 
b. Local and suburban 
a 5,631 9,784 5,237 
c. Charter or special service 160,408 144,841 170,635 
d. Other operating revenues 161,223 141,930 144,757 
e. Total operating revenues 1,078,905 1,121,704 1,213,137 
3. Pe 1,080,573 1,059,068 1,141,538 
4. Net carrier operating income (1,668) 62,636 71,599 
5. Income tax on ordinary income ” (11,027) 2,635 2,713 
6. Ordinary income ............ (21,577) 6,277 7,157 
7. Extraordinary items-net*®...... _ (6,477) (67) 
ES ane hn s 6-06.00 008 (21,577) (200) 7,090 
EQUITY . 
G. Shareholders’ equity......... 150,630 17,163 118,058 
FINANCIAL RATIOS (PERCENT) 
19. Operating ratio (Line 3/Line 2e). . 100.15 94.42 94.10 
‘*. Return on equity (Line 8/Line 9) . -- — 6.01 


Note: The number of Ciass | intercity motor carne:s of passengers decreased substantially in 1988 be- 
Cause, effective 1988. the classification limit for Class | bus Compames was rarsed to $5 muillhon—indexed 
for infiation—trom the former $3 mutiion 
' Camers for which financial and statistical data were available Data was not audited by Commission 
? Does not include taxes appicable to sole propnetorstps. partnership and corporations that have 
elected to be taxed under Sec 1372(a) of the interna! Revenue Code Also does not include taxes on ex- 
traordinary tev... Includes provisions for deferred taxes 
* Includes income taxes on extraordinary items and discontinued operations and accounting Changes 


ee ee | 


Railway Labor Act...... ....... 23,79 
Rate bureaus............... ..... 44 
Recyclable commodities... ... 32, 46, 82 
Refuse and food ..... ihawnaauiaea 15 
ieee ne eecae ene 55 
Smail business protection........... 74 
is ciennics con eeeees 66 
Special Permission Board........... 66 
DEE occccceceescesees 37 
State reguiation.............. 36 
Surcharges and cancellations........ 37 
aera 66 

0 Se 34, 66 
TOFC/COFC service............... 59 
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Uniform Railroad Costing System... 36, 69 
Washington Job Protection Agreement. 24 
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